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/n tht natae o/Allai, tie Beae/iunt, the Mtrci/ul 
AUTHOR^S PREPACE 

T HE fir8t edition of tbii book wab conpiled wbile I was ia 
prisoD. As eucb. aeitbar ooold I add anythiDg to tiie book 
oor eould my Bugg««ticMU ba eoitght in itt oojnpilatioD. Now 
the seooad editioo iia.i been prepered ia fuU cooaaltation with 
Eae «ad coataics almoat all of my Bpeeobea and articles relating 
to Uie Bttbjecta of lalamio Law and Coneiitution. Mr. Kbursbid 
Ahmad deaerres my heart-felt thankB lor the akill and ability 
with wbioh be haa translated and edited the book. 

A book like th« preBeot one. wbicb has not beoo written ia 
ihe oomBoa testbook etyle, may not cater to all tbe aoademic 
needi of a student or Islamic Law asd CoDStitution, wbo wanta 
to atudy the aabject in all its maltifarioua detaila, but. I do 
hope, it will provo of immense hclp to all thoao peraons who 
want to Btudy the nature of tbe Islamic State, ita theory, forin 
and underlying principIeB, and who wiah to underatuna how the 
Islamic Law can be impiemcDtcd in a modcrn atato. Today there 
are many countriea whose Mualim populatlon ia, after attaining 
independence, naturally eagor to baso ita polity on those princi- 
plos aad traditions of lalam which ato a demand of its faith and 
conscience. The peoplo want that tho lalamic Law should bo 
introduced in their roapoctive countrics ae that they may folIow 

a law to which they owo tlieir honost and aincoro allcgiance. But, 

nnfortunatoIy, in almost all sndi countrios the rc-ins of power 

baTo been in the bands of those persons who not onJv clid not 










they too ftro not clear abont tho naturo and form of tho state 
whose cstabliahmet they eo sincerely «rge. They also do not 
hnow aa to what sbould Ihey do to establish tho state of thoir 
dreams. rurthormore, Westem tbinkers aad policy-makers 
whose opinions ha7o begon to oommand immense importanee in 
our times, who are induenciog most the destiDies of the Muslim 
oountries, and to wbcco opinions we too gire due woight, har- 
bour many a prejudice and sueplctoD about the nature and 
prospocts of the lalamic State. I think that most of thejr 8us> 
picions and apprehensions are due to a lack of information and 
understanding and nut beoauso of any malice, and as suoh they 
are removab]o. In ^tho articles presented in this book I haTO 


































valu6B. idoals. culture and ojTiliaation nnd thoy havo as raucJi a 
right to fa8hion tbeir coJIocUto lif© io accordoaco with thoir 

own Talues and ido8l8 as tho W©8t haa to do according to its 
own. lor a happy co*©xist©nco, tho thruntiug of oae’8 boliors 

and doctrlnes on tho other is ae dotrimcntal and injuriou.s as is 
an honest endoovour to nndorstand ono anothor'8 idcology in ita 
trne lights nocessary and helpiul. 


AUUL A‘L.\ MAULUDl 
Lahort: 15th October, 1960. 
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I 

INTRODUCTION 

TsLAM today ia paaaing tbrough one of its moet orucial 
periods. In tiio tirst h*5f of tho twontioth contnry, s wido- 
sprosd roviv'al of Islam hss occutrod. The chains of politiosl 
seryitudo havo boon hi-okon at many s pUoe snd nearly «igbteen 
MuBlim countriea hsvo attsined indepeadeace during the iaat 
two docadoa. lutelleotual shd oultnral moTementa «iming at 
Islamic roaaisssuco havo emcrgcd thronghout the length and 
brcadth of the MuBlim world and sre giadually gaining etrongth. 
Although thoro iiavo bcen ups and down» because of political 
oiiguucies, tlic ovorall movein«nt Iov lelamic rovival bas boen 
slowly moviBg iii tho upward crescendo. The eutire world of 
Ldam is huinming wlth a new atnbition to rehabilitato Islam mid 
reTiyo its pristine glory. Everywhers Mnslims are on tbe mareh. 
Maslins are ob the march everywbere 

But the new chslleage to lelam also emorges from tbis very 
onward maroh of the Muslime. The oourse of erents haa put 
thein on trial. It is to bo aeen hcw thoy eoquit theBselres of it. 

TIio basio problenn befOro the world of iBlam is how to re- 
eatablish tho Islamic idoology in tbe world of the mid-twontieth 
oentury. This problom posoa a great ohallenge, beoanse Islam 

is not a mere oollcction of dogmas and rituala. It is a oomplote 

way of lifo. It is tlso erobodimont of Divino Guidanee lor all 

Aelds (if humsn lifc, raay thoy bo privuto or public, political or 

eoonomic, socisl or oultural, moralor legal and judicial. Islam 

ip an all-orabracing idoolojiy and the problom that bosots the 
Muslim worl'1, wbich has only rocoutly omorgod frora politicnl 
slaYcry, is ol' trunslaling this idcologj' into practice aod <)f 
reconatmuting its socio-politica! life iu accordancc with it. 

Thc moveineiit for tbe iatroduutiun of tho Islaraic law and 

the oRbahlishmont of tho Islamic State is a part and parcel of 

this overiill mororacnt for the rerival and tho rehabilitation of 















becoming important vith the spread of politieal froedom 1 


Western obBerTera and those totally educated in tlie 
Weatern tradition orten fail to understand the phenomenon. 11 
seems, therefore, adrisable to oaet a cursory glance orer tho 
caae of Maslims for the eetablishment of Islamic State. 

II 

WHY MUSLIMS WANT AN ISLAMIC STATE? 

The queetion why Mnalims want aa Islamio State is a 
strange que8tion. For Muslims should not and. aa a matter of 
fBet, oonld not as Maslime but r'ant an Islamio Stato. This ia 
the only natural courso for tliem. If they w anted anything blae, 
then an explaaation would perhaps be ‘called for ; and not 
in the case when they waot it. But becauao of a host of 
























his material noeds Ho has endowed tbe world with all kinds of 
materials aud substauees which man can harnoss to his use. 
To cator to his spiritual, caltaral and social roquirements, he 
needs His rovoaled Guidanoe throngh His Prophets. It is tho 
Guidanco whioh coDStitutes the rcltgion of Islam. 

Lifo is a uuity, It canuot be di^ided into water>tight con* 
partments, Tho /unction of rcligion ia to direct tbe ailairs of 
lifo. There/ore its domaia ie life in its entirety. and not any 
spocjdc aspect ofit. That ia why it not only gires an outlook 

on life and reality but also lays down the basic prinolples oa 
whleh man’8 relationship* to his own 8elf, to other men and 
eooiejy, and Allah the Creator are to be reared. It looks upon 
iif© its totahty and proridea gnidanoe for eTery field of 

aotivity, Tho miseion of a prophet, according to Islam, is not 

merely to cator to spiritusl «leTation. His miasion is to purify 















“ W© Tcruy 8«snt Our messeugers »iili olear proof8, and 
revea!od wiih tliem th» Scriplurc and thc Balaiice, (i.o., the 
authority to eslabliah Joalioe), that muikiud may obsorru 
tho rigUt meo&ura ; aad Ue roveiUod iroo (t.e., cocrciro 
powor) whoroiu is mighty powur aud (atany) uses for man- 
kind aud that Allah may kuow who holpoth Him and Hia 
niesseagors, though unseeoi”. (S7 : 2o) 

“He it is Who hath sent Uis measenger with theiliuid- 
ance and religion of Trutb, that He may make it aupreme 
oret all othor waya, howorormuch idolatets may bc arerso”. 
(61: fl) 

Thus Islam waats to fasbioa oae'e eiitire Iife accordipg to 
llie principloa of indiridual aiid social behariour reroaled by 
God and does not coafino itsclf to tbe procincts of the prirato 
lifo of tbe indiridual alooe- Politics, on the oth« haad, studies 
the relationship of man with the state and of man with man. In 
Jslam this too is the.domaia of religiou, which comprehcnds all 


mustbu aJopltid as the law of the laod. Acuordmg lo thc Qur’aii: 

“Tho oommiuid is for aone but God ; He hath com- 
manded that ye obey nooo bnt Him: that is thc right patii”. 
(12 : 40) 
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“ Yerity, Hip ts thcCreation end His is the Law”. 

0 ■■ Si) 

“!f aiiv do fail to pstablish aud dccide by what God hath 

rcTcaled, they nro thennbelioTers.theunjuBt.the 

oril-docrs”. <5 : 44, 45, 47) 

Islani iises potitical posrcr for the reform of the socioty and 
,looB not leare it to d^merate iato ‘the last resort of a 
sooimdrol'. It rnthor makes the Prophet pray that tbe rulers be 
crinTerted to tho orEod and becoine ita support. 

“Say : 0 my Lorrl ? Let myentry be by the Gato of 
Truth and Honour and likewiBO my exit hy Ihc Gate of 
Truth and Honour ; And grant mo from Thy presence a. 
riilin? autliority to aid nio”. (17 ; 80) 

Maulana Maududi, in his Ta/air, eiplaine the aborre Terse 
ns follow8 : 

“That i» eilher grant me power on eartb or make any 
ruUrg authority, any state, my supporicr. so that I inay. 
with the force of the cocrcive powetB of the atate, establiah 
Tirtno. eradicato cs-il. pul an cnd to thc surptng lido of cor- 
rnption. Tutgarity and sin, 8ct at right thc disruption which 
ha» cBpwl/ed life and adminiater iuatico accorning to Your 
rerealed law”. 

This is bhe real meaning of the Tcrsc and thia is tho intor- 
pretation given by Ilasan Jiasri. Qaiada, Jarir and Ibn 
Kathir. Tliis riew is turtber supported by the hadilli : 

“Allah throiiph stnte power puta an end to bhnt uiiat 
He does not eradicate t-hrouph Ihe Qur*an’'. 

Thi.9 shows that roforins which lalam wants to bring abont 
cannot bc carricd out by sermons alono. Political power is also 

This is the opproach of Jslam. And tho logical conse^ence 
or i.liis approach is that the state nmst bo moiildcd on IsUmic 
p.T t1orn«. This ia a dictnte nf tho Tsjamic fnith and cannot be 
disro£>.ard('d. Tlic Wcstern cor.cept of tho separution <if religion 

I • Abul A';,, Jjtiutiiiiii. Tajkittitil Qvr'an, Vol. II, Lalioro 1054, p. 01 

























soItchI. The result is that ihere is ■sceptioism in thought, con- 
f!i8ion in Talues, «podiency in standards, Tulgarity in behaTiour 
cnd cppcrtunism in diplomacj'. Politica haa beoome out-and-out 
nucltiaToIlian and this atate of aiTaira haa greatly impairedjthe 
poise and tranquillitj of lifc. That ia why, in tbe words of a 
philosnphor, aibhough thc modorn man haa '‘loarned to Ay in tho 
i-kics like tho birds aod to awim in the oceans like the dahes, but 
lias fuilcd to lcarn to live oa earth like human beings". That is 
u‘hy thc rcuowned historian, Arnold Toynbee is eron doubting 
the Talno of seculariem as an ideal. He says : 

“Perhaps it is impoasible to attain scciilar happinoss 
for thc indiridual by pursuing tbis secular ha^jpinoss as an 
ultiniate cnd in itsclf ; but it is conceircblo that secular 
liajiwncss for tlic iiidiyidual may be produced as au inci- 
dontal by-product if the indiTidual is aiming at somothing 
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Iqbal has also vory forcofiiIly pointed oot the real malaise 
of tho Westorn euHure. Ho aaya : 

“Both nationahsm and atbeistio sooialism, at least in 
the present state of human adjuatments, moat drair upon 
tho psychological forces of bate. suspioion and resentment 
which tend to impoTerish the eoul of man and cloae up his 
hiddon sourcea of spiritual energy. Neither the teqhnique 
of medieval mysticiam nor nationaliam nor atheistic social. 
ism can oure tho illa of a despairing humanity. Suiely 

the present moment is one of great orisis in tbe historyor 
modem culturo. The modern world etands in tieed of 
biological renewal. And religions, whieh in thcir higbor 
manifostation8 ore neither dogma nor ritual, can alone 
ethically propare tho modem man for the burden of the 
grcat reaponsibility whlch the adrancement of roodern 
scienee neceasarily ioTolTes, and restore to him that 
attitude of faith which makos bim capable of winnlng a 
personality herc and retaining it hercafter. It is only by 
riaing to a fre8h rision of his origin and future, his n hence 
and whither, that man will OTentuaJly triumph oror a 
society motirated by an inhuman competition. and a eiTill. 
sation which has lost its spiritual unity becausc of its iniier 
ceoAlct of religious and po>Nic*l TalBes".^ 

In this eontest Tqbar8 call was as ander : 

"Humanity needs three ttungs today-a spiritual in- 


1. Arnold Toyi.bee, ChriMt4an{t]f ameng tht Religiont o/ «Ae IKorW, Ojiford 
Univeisity Prai.s. Loiidon. 1!»8, p. M3 {EmphatU onrt) Speaking nt 
tho Jomshad Meinorin! nall, Ksrachi, Prof. Toynlico .«nid : 
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torpretation of the Unirene. epirita»! omenripetion of the 
indiridual, »nd basio prinoipleeof» aniTwe»! import diieot* 
itfg the erolntion of hnmen sooiety on e spiritael besis... 
B^liore me, Enrope todey is the greetest hindrance in the 
vay of man’s ethieel adranoement. 7he-^&luslim, on the 
other hand, is in poasession of these liitimato ideas on the 
baais of a re7e}etion...Let the Uoslim of today appreoiato 
his, position, reconstroot his sooiel life in tho light of ulti- 
mate principles. and evolTe..that spiritual democraoy vhiob 
is the nltimete eim of Islam’’l. 

With this belief and this reelisation, Muslims are trying to 
cerre out their own peth and to set, by esteblishing e politioel 
order on the morel prinoiptee of Islem, an exemple before e 
world torn by aeonlarism, Nationalism and Commanism. 

Lastly, they are ^aced with the problem of Commanism. 
Communiam haa shaken the Western world and the speotre ia 
now haaating thc Uaalim East. Communism is a sooial philo- 
Bophy, bot in tUe laat anslysis. it is an ideology whioh is a pro. 
duot of seoulansm and athoism end wiiieb .emerged to fill the 
raouiim orcated by the dieiategratioD of religion in tho West. 
PoTerty and social disordor tbere alwsys haro beon, Commun. 
ism appesred on tho spene only wben religion, the hopc of the 
poople, was destroyed. It is » produot aot mainly of pov©rty 
but essentially of materialism, and reJigion alone can mcet its 
challenge. R. N. Crew-Hunt rightly says that : 

‘'It is, in the last analysie, e body of ideas which has 
Alled the vacuum created by the breakdowa of organised 

religioD as a rosult of tbe inoreaaing secularisation of 

thought during the last tbrco ceaturies, and it oan be oom. 

bated only by opposing to it a conception of life based upon 

wholly difiFerent principles”.* 

1. Muhansmad IgbnJ, ReconitTuetUm •/ Rtlifioui Thought in Iilttnt. 

Lahore. )9S4, pp. .183-180 (£mpAa«*> e«re) 
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DonglM Hyde, » former editor of the Daily Worker, 
T.oDdon, endorns the seme «DelyeiB. He writes : 

“CommDDiBm Ib not, fin6 aod foremost, a social or 
politioal problem. It is a spiritnal problem and ooly if we 
underBtand this, Bhall we see why it has spread in this 
pnrticular age and no other. Ita rapid growth would not 
hare been pdsBible in the age with a Taith. Only in a pagan, 
faithless age waa it possible for such a philosophy and way 
of life to spread to millioDB of men...”.^ 

“CommuniBm naes the Tery poor io times of crisis or 
when a reyolntionary sitnation derelopB. . Thia is its maio 
intereet in*thens. Sooial juotioe is the thing npon which it 
feed8. It fi Bot the orlglantor of CoBinuaism”.^ “The 
apread of Commaniam and Communist ioAuences has been 
nade posslble by the spread of wrong Ideas, wrong ralues, 
wrong standards. Still more, it haa been made possibla by 
the ealstenee 1*^2« numbers of people with no standards, 
nn Tslnes, often all—but no ideas at an.”^ 

“Commaois m is the e^rosBion of a doep Spiritual iU. 
The spread of Commonist inAnence oaD,''!^ the long mn, 
only be cowitered (y (Ae apreai of the Faith.'’^ 

Mnslima belieye that the gfeatest bulwark against Commun* 
ism is lalam. Islam is the faitb and religioa of orer fiye hund- 
red ninion bnman beings.^ It is tbe force which has^ moyed 
tbem iia the past and whioh is the sbect-anchor of thoir present 
exiBt«J«e. It is an ideal which inspires them and can moye 
them to aetion, effoTt and saoriSce. It is a social philosopby 
whieh stands for justioe and well-being and has a jast and 
moral,' politioal and economio ideology of its own.« Islam not 
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only giTes them an ideal to lire and die for, it aJso establlshes a 
soeial order in^hich equity, jastice and fair play reign. Such an 
ideology alone ean cheok the onward march of Communisni. 
The negntiTe idcology of seeul&rism cannot cross tho way of (lio 
positire movement of Communism. MiiBlims seo in the Islnmic 
State the surest anawer to Commiinian!. Tho estat.Iishment oC 
the Islamic State would not only check thc oiiward march of 

Communism but would be a positiTO challenge to it. And that 

is how Communism can be mot on Its own grounds, 

This is, in brief, the hCnslims’ cose for an Islamic State and 
herein lies ite importance for the Uuslims in particular and for 
the world at large in gcnerai. 


III 

HISTOHICAL BAGKGROUND OF PAKISTAN 

The Pakistaa moTement was aa espression of Muslim 
India’s firm desire to eatablish oo Islamic State. The moTemont 
was Insplred by the ideology of lalam and the country was oar. 
Ted into eiistence solely to demonstrate the elBcaoyoIthe 
Islamio way of ]ife. 

Islam came to India throngh Huslim troders, troTellers ond 
aujia. With the spread of Islom, tho dcsire to establish on 
Islamic polity in the 8ub.continent gained strength. Muslim 
rnlers, in response to the aspirations of the Muslim masses, 
introduced Islamio Law and establiehed the Sha‘air-e-l8lam 
(Islamio I^stitutions). Although there was monarchy and dea- 

potism, institutions alien to tho loUer and spirit of Islam, biit 

tbe 8hari‘ah ^did constitnte the law of the land and thero was 
no masB-deTiatlon from lalam. This was not a rery welcomo 
situation, for Islam was not being enforced in its entirety. Biit 
there was also no moTement agWnsJ Islam and it was expccted 

that through suetained effort, things would be corrected in the 

oourse of e^ents. It was doring the reign of Akbar that a 

calculatodendeaTourwasi^adetopurgelBlam from the socio- 

political ]ife and to eTolTe a new religion-a hotch-potch of 
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IlindaiBm, Bnddhiam, Pag&nism and Islam—ander the patron* 
ago of the Stato. This prodiioed a strong roaotion among the 
people who roToltod against this idoa and tho moTement for the 
establishmont of tho Shari'ah omorged ia full foroe. Tt waa 
pioneered by Shaikk Ahmad o/ Sarhind, popularly known aa 
Mpjnddid Alf-i-Thani who propagated tho toachings of lalam in 
n syatematic way. proolaimed the trath undeterred by threata, 
created publio opinion for aociai and political reform8, fought for 
Tslam undaunted by the tempoata of odToraity and eTon 8uffered 
imprisonment in the hiatorie Gwalior Fort. It waa aa a roault 
of thia morement that the anti-Iaiam poHcy of 6zsled ont 
almost immediately aftef hia dcath and gradually eren the 
Mnghsl emporor» bM.me lalem.orientoil, so mnch 

history witneas Aurangteb who was an ordent soldier of lalam 

and in whoae reign oodideation and introduction of lalamielaw 
was aocompliahed. 

The torch whioh Mujaddid At/A.Thani lit waa kept burniog 
by the later generationg and the moTement progreased under the 
giiidanoe of different leadera of thonght and actien. Shah Wali- 
ullah oi Delbi reoonatrueted the lalamic thought and laid the 
roundations of lalamic reaaiasanoe in the oonntpy. All the re- 
former8 of the nineteenth and twentietb centurieB dtew their 
inspiration from thie beacon of Icaming. 

Shah Ismail Shahid and Sayt/id Ahmad Shahid wagod amoTe- 
ment for the eBtabliBhment of the Islamio State, They fonght 
the Sikhs and the Britiah imperialiats nnd their «Itimate objoctiTe 
was to establiali KUUJat ala minhaj‘e.Khilafat.e.Ba8hidah 
(Islamic State on the pattern of the State established by the 
Rightly-Guided Caliphs). Inthe wordBof Sayijid Ahmad Shahid ; 

"The only desire tbat spura me is that tho law reTealod 
by the Almighty, whioh we cail thc Shari'ah may be enforc- 
ed in all the lands and on all the peoulos aiid thore should' 
remain no conAict or tussle in this rospoct. My objectiTo ia 

to accomplish this task-thia may bo achicred through 

my hands or through anybody elae^s. W hat I want ia that 
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this must be dono. And I reeort to »11 those means and 
derices which secn^s to help in the aohieremeat of this end.^ 
AHhough Sayyid Ahmad and his armles could not sucoeod, 
tbey ignited a fire in the hearts and sonls of the peopie and tho 
ICoTement oontinued oren after Uieir martyrdom. This moTe- 
ment left sucU iadelible tmproaaions upon the mtnds of the 
Indian Muslims that no amount of British repreasion oould eSaoo 
them. The blood-staiuB at Balakote coatiuued to inspiro the 
people and indeed the moTomoat has larrired in all its pristine 
foroe up to the present day. 

Sir Sayyii Ahmai Kkan tried to strihe a eompromise with 
Westem thought hut despite his ainoerity, moderaism oould not 
gain ground. .SAthli SWnani. Abul Kalam, Maulana Muhamnvid 
Ali, Iqbal and Maududi ali ropresent the original renaissance 
morement and each ono of them gare a new impetus to this 
moTement. Shibli tried to inspire oonSdence in Uuslim oultnre 
and brought to ligbt the historioal role of Islam and of the 
Ppophet of Islam. Abul Katam shook Muslim India from its 
stnpor and oalled it baok to tbe original message of Islam. 
Muhammad Ali revired the UaaUm iotereet in ladian polities, 
strengthened the psn-Islamio leelings and obampioned the 
Khilajdt Mouement whioh eonstitutes tbe tarning point in the 
modern political history of Uuslim India. Iqbat, through his 
poetry and prose, moved the soul of tbe younger generations and 
intpired them to re-acbieve the glory tbat is Islam. Maududi 
gave the re^iralist trends itsnew intellectual foraalatioo ai}d 
organised the' e forces into an ail embraoing moTement. 

This is the iatellectual backgiound in which the demand for 
Takiston arose. The Pakiston moTement was not the m*Hng 
of any one iuUiTidual. Jt was the natural crescendo of history 
and it goes to the credit of Iqbal and Muhammad Ali Jim%ah 
tbat thoy grasped tho slow whisper of bistory and piloted the 
moTemeut ou such liaes that within a deoade Pakistan beoame 
areality. * 

t. ifo£afceS SAoA/«/naii, p. OU qaoteJ by Utijlam R uso! Mahi-, Sayycd 
dhmad Shahid, Vol. I(, Labore, p. PM. 
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Quaid^t-Azam based hia plea oa the Ba.m6 grouada. During 
the Jinnah-Gaudhi talks he aaid ; 

‘‘We olaim the right cif seJf.determination as a nation 

and not as a teiritoriai nnit’’.! 

^ In^ Maroh 1944, while elaborating the concept of Pakiatan 

“Our bed-rook and 8heet.ancbor ia Islam. We are one 
and we muat move as one nation and then alone we sball be 
able to retain Pakistan’'.^ 

In June 1945, he aaid ; 

“There is only one course open to us ; to organise our 
nation. And it is by our own dint of arduous and suatained 
e£Forta that wa oan oreate etrength and support our people 
not only to aohiore our Ireedom and independenoe but to be 
able to maintaio it and lire aecording to Islamio ideals and 
principles. 

“PakUtan not only means freedom and independraoe 
but the Muslim Ideology which has to be preserred, whieh 
has come to us as a precious gift and treasure and whioh we 
hope others will share with ue”.» 

In Norember, 1945, he said : 

“The iluslims demand Pakistan, where they oould rule 
acoordidgtoth6irownoodeoflifeend aocording to their 

own cultural growth, traditiona and Islamio laws.Our 

religion, our culture and our lelamic ideals are our driring 
force to achiere oar independeoce’'.* 

Jfr. Liaquat Ali Kkan 4ffirmed the same ooncept of Pakistan 
when, while moving the Objeotires Resolution, he said : 

Pakistan was founded because the Muslims of thia 
Bub-continent wanted to build up their lires in aooordanoo 
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Tk* ItUmio Laa and dknuiUuio» 


«ith tit« tMMhingt «od tnMlitiou of laUun, beoMiM thoy 
WMsed to demonstrete to the «orld thet Telem proridee 
e peneoee to tbe meny dieeeeee which haTe or^t into the 
life of hnmenity today".^ 

Tnie wat the reel oonoept of Pekieten. 

The ehore diseuuion oloerly ehowa thet: 

(а) Tho morement for the eetehliahment of Ulemio Steto 
hM e glorioua beokground end the Miulima' demend 
ond aupport for Pekieten wea e pert of thet wty 
morement. 

(б) Tho idea behind Pekiaten hea beon the eetebUahment 
ofeoountry whore Iaiemio8tete end lalamio aooiety 
oouid be eatebliahed. 

(e) The leadera of the moTement mede thia rery promiae 
with the people whoee aupport' end \inbounded 
enthuaieam for the demend wea motiveted by thia very 
laiemio neture of tbe enterpriaa.:} 

IV 

THE IDEOLOGICAE PROBLEM 

The reel objeotire behind the oreetion of Pekiaten, ea we 
here diaouaacd eerlier, wes the eatebliahmeot of e oountry 
wherein the lalemio idoology ©ould be implemented in ita 


1. Coastitueut Aasambly ot Pekisten. D$bot44, Vol. V. p. 3. Meroh 7,1010 
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eatiMj. Tb* ra^rt «ad ib« MoriAoes of th« praple wero 
^Mot for this objMtir» «ad for nothiiig olte. The netnral 
deinuid of thie ettaatton #M that effeekire etepa eheatd h»Te 
heeo tahen »t the rery oatMt to inplenieat this ideology. The 
eapport and oo.operatioa of thoee people who eoald reallp 
gnid» the Oorernment in thia projeot ehoald hare been enlieted. 
Sdnoation. law, adminiatration, oommeroe and all other At Hi 
of natioaal lif» ehoald hare been orerhaaled iatheIightof 
lelamic prinoiples and to meke a heginniog in this direetioo, 
oonstitntion.making ehould hare been espedited »nd earneetl/ 
rarried on lelaaiio linea. But. anfortunate]y, none of theee 
Bteps was taken. The leaderehip failed to eome to gripa with 
theideologiealproblem. It coold not gire a leod to the oation 
in thie direotion. It had fed the people on elogana, bnt wben 
the hoar for the implemehtation eame, it oonld not delirer the 
gooda. It WM from thia aitttatton that the ideologioal eondict 
oroae. 

Peoplo «aited for aome time. But groduallj tb»y begon 
to beoome reatleoa. Proteata oad domonda bogan to poar is: 
DiBe»tiafaotion ood ereo fi:astratioo began to moont. Thie WM 
the poaitioo of the people, bat tbe ralera on the otber hand, 
iaataad of respoodiog to their call, started dilJy.dallying taoties. 
And ae the loaderahip failed to eolre eren tbe aon-ideologioal 
probleme, the oonfldeaee of tbe people wm to its roote. 

Their mieeionary eeal began to eraporate—ond the Ibse of thia 
epirit hM bemi the greateat lou whiob tbe naHon hM saffwed 
einoe indepeadence. 

SaperAoielly, the ooodiet wm of » poUtieol natme. Bot 
*hen oiie peepe beoeeth the sarf»ee one Ande that it wm 
eMentioIJy an ideologiool »nd a caltural ooiifliet and oao be 
underetood ooly in a wider perspeotire. 

Althongh .tbe oonteet of lelam aod the Western Ciriiiaaliou 
began inthe serentAsntJi oentury, it ratered a oraoial «tag» 
only in th» nioeteentb and tweotieth omituriae. In theee lator 
periodB the politieal wipremaey of the Muelime wm on tte 
waa». The lCosliai world WM «aooumbiiig »t » rapid pao» ^ 



Th« ItUtmio Law ani Oon«titiitio» 


the eaoroMhmmta of Weatera imperiftlism. Under the 
shelteriag otreof imperialiBm. Wostorn edueatioa and Weatern 
toobnology wete oreeping into tho world of Islam. New ideM 
began to fill the air : new techni^ues began to hold eway. Theae 
things Bhook the old order to its roote. The Muelioa world waa 
thrown into oonyalsion. 

Two diametrically oppoaed reootions emerged in this age of 
crisis. One was that of undiluted conser^atism and theother 
of unbridled modernism. The conserratires sought refuge in 
the asylum of old tradition. They became rigid in th ei r 
outlook and approaolk. ETcry chaoge, they thought, would be a 
change for the worse. So, iu their Tiew, the only way to saTe 
the lalamic law and eulture, inthathour olchaoaaodoonrusiun. 
was to stiok to tho past stubbornly and guard tha old order 
jealously. 

Tbe moderniets, ou tUe other hand, were swept away witb 
the current of tho time. Tbey thougbt tbat tbe royal road to 
glory lay ia the imitation of the Wost. The Muslim reriTal, in 
their viow, could bo achieTed only througb adopting Western 
teohnique, Western iaw, Weetern educatioa, Weatern oulture, 
and Western modee of thought and bebaTiour. They saw no 
contradiction between Islam and the modern West and pleaded 
for the odoption of Western ciTilisation so tbat Muslims could 
also emerge 88 a progrossiTe nation. 

A third tcend—that of tho Benaissant Islam_had al to 

emerged and was gradually gaioiog strength. Its politioal and 
emotionai manilostatioos were becomiog more and more 
pronounccd but lacked a proper ioteJleotual formation whioh to 
intunte and all purposee was giTeo by Iqbaland Maududi. 

After independenoe, ell theee three treods beoahie more 
clcar and prooouuced aud tbe ideological oonAiet was tbe 
product of the basic attitudes formed by these different 
approaches to the problem. The moderaists inherited the reins 
^Qf power from the erstwhile British rulers but these people 
totally failed to understahd the language of the people. This 
gaye birth to an ideological sehism, the role of Maududi, in 



lutrodm^io» 

tbe ooiutitation»! Md politie»! hiitor^ ^ P»kigtaii. Ueein 
bridging the galf betweea the two utoNnee end in giriiig 
oleMioel lelunio thoaght » oew Cormaletion to auit the neede 
of the modem eooiety. 

Cereful reAeotioo rere^s thet LMther' oonaerTetiam nor 
modemiam oan deliTer the gooda. 

The oonaerretiat approach, repreoMited by the orthodox 
utoma, is anrealiatie. It laila to ti^» note of tbe faot tbat Ufe 
ia eTerohanging. Hiatory ia moring ahead and the aooiety ia 
being moalded into newer abapea. New aitnationa are ariaingr - 
new relationehipa are beiog fonned *and new problems are 
emerging. It ia imperative to take note of thia ohange and see 
how the teneta of lalam oan be applied to theae new oonditiona. 

It would be futile to trjr to ptd a upon change. It would 
be atill' more fuUle to ignore the ohange altogether and do 
nothing to meet ite demanda. The approaoh whioh faila tb 
grapple with the problema of tbe day ia bonnd to f»il. It 
oannot but drire religion out of th» flax of Ufe and oon&ne it 
to the aphere of prirate life. And wben an eatrangemeot is 
eS^eoted between religion and Ufe, then eren tbe priTnte lif» 
oannot remmn religion’8 pre8erve. 

Fartherfflore the oonaerratiTe elementa had not the fall 
uuderatanding of the oonatitutional, politioal, eoonomio and 
oultural pioblema of the day. Tbe reault waa .that thej oould 
not talh the laaguage of today and failed to impreaa the 
intelltgentaia aad the maaaea alike. Tbey were unable to giT» 
a lead in the new ideologieal aituation. ' 

But in all faimeM it muat be aaid that tbe oonserTatiTe 
elementa did reaUee their weakaeaaM and tried to adopt 
themaelTes to the moTement of the Renaiaaant Islam. A new 
awakening had been among tliem and lome seotiona from among 
thom had begon to graTitate to the middle courae. They Imd 
their limitationa, 'but they did try to adjoat to the new 

The moderniat approaoh, on th» other hand, haa beea atiU 
. more shatlow, uarealiatio and uoauited to oar oonditions. 



tO Th« Iskmie £«w OoiutUuUtm 

Thia »ppcoMii of ihe lo^eoUod liborolt it, in fitei, b<^ • 
nform moTtmtat, bat • olotktd d»p«rtur« ftom ItlMB. Thop 
iMdc ta aoderttBndlBg of laltm tnd try to impmrt tU thoir idoaa 
•od oonoeptt from tho Wett. But tt they tro-not bold onoagh 
to tpeok their mind opeolj tnd Irtnklj, thoj try to m»iattin 
the Itlamio terminology and twiat itt metning to tnit tbeir 
idett. Eren • letding Woatern oritie of Itltm. ^roleitor Joteph 
Sehtoht htd to tdmit tbtt whtt theee ‘progrettiTet* tre driring 
•t it not Itltm, bnt the rery tntitheeit of it. He wrtiet in • 
reoent ettty> 

“Tho mothod aied by the modemiet legielttort stroart 
of nnreetrtined eoleotioiem ; the ‘Independent retsoning' 
thtt thej eltim goee ftc beyond tnd thtt wte prtotieed in 
the fonBttire period of Hnhtmmtdtn Itw ; tny opinion 
held tt tome time in the ptet ie likely to be ttkeo ont of 
itt eoniest tnd ueed te tn trgnmSnt. On the one htnd the 
modernitt* legitlttore tre inolined to deny the religioat 
ohtrtoter of tbe oentrtl ohtptere of tbe ttered Itw ; on the 
other, they tre tpt tonee trbitrtrytnd foroed interpretdtiont 
of the Kortn tnd trtditioni wbenerer it tnila thtir pnrpote. 
Htteritlly, they tre bold innorttort wbo wtnt to be 
* modem tt tll ooeti; rormtlly tbey trj to troid the 
•embltnoe of interfering with the eBtentttl oontente or the 
Btored Itw. Their idetle tnd tbeir trgnmente oome from 
the Wett. bot they do not with to rejtot tbe ttored Uw 
openly •• Tnrkey htt done''.i 

We do not tty thtt tll modemittt Iteked tinoerity. The 
■inoere tmong them htre beeo mtoy. Bnt they btre ftiled to 
Dwlise thtt the Itltmio Ideology it btriotlly different from 
Wettera teoaltritm. Botb htre trism out of different sitnttiont.' 
The tpproach, tbe thought-ptttem tnd the inttitutiont of the 
two tre differeBt. An inutttion of the West, withont retliting 
ita impliottiont in the Hnriim Etat it bound to breed obtos tnd 

l. JoseiASohMht, rtslraio, VnHt and PerMly tn MuĕUm OiniUtation, 

Ed.. O. E. VonQrtiaebeain. Unirersity af Chietgo Pr—e, ItM, p, lff. 
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eantruion. Ti !■ ih« }ftdc of noUiotiM of ibohMie Toot wUeb 
in*dd tbo oreed of tbe modeniiirte rerjr mooh ehin to Weitera 
lecaleriim and thi reialte tbat thejr ideei fai]ed to mahe «my 
deep inroad into the thought and Iifh of the people.t 

SecowHy, they do not realiie ihat the omiditioni in the 
MuiHOi «ofld today are eawotialij dilTerrat from thoie tbat 
preTailed in Europe during tbe periodi of Renaiuanoe and 
Reformati(». The biitory, the traditioni, tbe politieo«ieoial 
institationi ind the onltorat .ba^gronnd of Iilam and the 
modern West aro totailj differeat. In iDoh a litnation. ho« 
can the lecular Weitern institotioni «ork in thii part of the 
«orld ? 

Tblrdly, poople here hare no fae*rt-for the imitation of the 
Weat. They «ant to hare Iilam and not Weetorniim. Their 
eiperienee of the Weit haa been bitter. Tbe West hai 
humiiiated them, rode roagh<shod orer them, eobjugated thom 
and trampled their oulture anderfoot.t They bare leen 
Western imperialiam aod Weitern deipotiim in tbeir atark 
nakodaeu and do not 'want anything morc from the West in 
the reilm of ralues, oreed and oalture. The modernists bare 
failed to eralaa te this sitaation and are follo«iDg a courie that 

1. '‘One ni»jor difflault 7 for the politiciMi i« tbit his WoBtern eduoition 
hoasetAlmrrierbetwMnhini end tbe cominOD man. And nowhere is 

this barrior stronger thin in th« Seld of mutunl understanding of tho 

signiAcance of the religion... Pakiitin oiTered Wo widely different 
interpretation of IsUm, eioh oleimed to be proper idoologicai bMis 
of the atote. At on* •streme tb« Istom of tbe politioianB,ud adminiM 

tratore comai v«ry olose to Westem BBcuIa^sm.." Prof. Keith 

CalUrd. Paki»lantAFoUHtatStiitfy, London 1U7, p. 280. 

2. “In the enoounter betwMn tbe world aijd ihd W««t tbat haa been going 
oiHby now for four OT ftve hundred yearB, the worid, not the Weat^ is 
party tbat. up to now, has had tbe •ignifioant eiperiBnoe. It has not 
been the West that has been hit by the wurldi it is the world that has 

been hit-and hit hard by the West..The West (the world will say) 

r.a9beenthsaroh.aggres8or ofthemoderntimes. And certsinlv the 
worl<r8 judgement on the West does eeem to be justiSed over a 

ArnoIdJ. Toynbee, The Worid and tht Ws^ (Relth Leetures) 

• London. 1868, pp. 1.4. ^ 






B The Manio Lcv> ani OnutiMien 

onewfo»doomedtofailiir«. Not only thet neh e polieyta 
bound to teU but it wlll elso injure the soolet.y in mtny respeets. 
For instonoe: 

{o) Suob e polioy is ineompatible with demooreoy, for tho 
people do not oonaent to it. AnH if it is to be oerried 
out, it must be acoompenied by despotism and higb* 
hendedneBa.i 

(6) Etot if it is imposed from eboTe, it will engender e 
■ociel sohiam In the society. The resouroea of the 
netion will be wested in mutuel eonfiiet between the 
rulers and the niled end nothing greet cen be eohinTed 
by e people dirided egeinst themselTes. 

(c) It will Iced to the disintegrstion of the eommnnity 
end will throw the eociety in morel confusion end 
eulturel oonTulaion. Islam ia the morel besis ofour 
Bociety end enlture end ifit is weakened, the moral 
baaie of the society will antomatioaUy diaintegrate. 

The moderoiats hare no realisetioD of all tbese graTo 
problems. 

Fo«rlbly, the moderiiiitt ue ntterl; coDfueed eud thoir 
pot.pective is tetelly hlutred. There i. uo egrceiuout eiuoug 
thom ee to whet they went eud how they went to eehioru thot. 
ETerybody hes bis own interpretations and the diBerenoes 
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thA ooiuMtiiti<Hi of the eoBotry hiiM dwlndled to the loirest ebb. 
AH theee thingB and the waj thet thcj hav'o agein and egun 
thrown to the winda the moat aaered eonatitntional oonrentlonB 
and modee of doing tbinga and tried to impoM by foroe what 
their people were not wiiling to aocept through democratio 
meane, haee fnrtfaor lowered the preatige of the ideology they 
want eo mooh to impoM. During the laat few years all typee 
and brande of the modemiata and all poMible oombinations of 
tbem bare oome to the helm of the eoantry'8 aCTaira and 
prored an ntter failare. Thetr prononneementa might be of 
some valae to a eeotion of foreign obMrrera, bnt they bare 
utterly failed to impreaa their people and awMp them- to their 
side. Moderniam haa loat ita ahine and flavour. Tt ia on the 
decline here, there and ererywhere and ia bonnd to decline 
further.t As a matter of fact, it is no answer to the ideological 
challenge of our conntry. ‘ 

The creatire reaponae' to the new ohallenge came from 
Islamie reTivaliat foroes, the mainspring of whoae guidance bas 
been Abut A‘la Maududi. 

The ohief charaotoristica of tbia Renaisaant approach are as 
tollows : 

(а) The renaiasance mOTement of lalam baa as ita objectire 
the eatabliahment of tbe lalamic way of life in its 
entirety [IqSmal-e-din). 

(б) It has a comprehenaiTe acbeme of reform and 
recoostruction before it and haa beeo inAucncing iife 
in erery department. It ia trying to reconstruct the 
Mnalim thonght in the ligbt of the Qur’an and Sunnah 
and to meet the intoUectual ohallenge oftheWest. 

reUm anything winsome and fMsible. eliciting the intelleotual essent. 















It ifl teyiBg lo Bplift th« iadiTidakl aad in^lr* fa hiBi 
tb» origiaal blamk! Bpirit. Tt is trying to rebm the 
•oeiety uid rebaild it on the Triemie pettem. It!« 
trying to reoonttraot the politieel Iife in ecoorduice 
with the priaeiplM gieen by Ood end Hii Prophet. 
In short, it bM been trying to mould the ideM ofthe 
people end the thooght pettem of tbe ooantry, to 
edueete the mMsee in the leUmic wey of life, to 
mobiliae their powere for •oeiel end politioel refomu, 
end to ereete geoerel eoneeiousneea to bring ap e 
leed^rehip thet een eerry on the teek of lalemio 
trenaTorihetion in the oonntry. 

(e) It hea eTotded the extremea of oonaerTetiam ead 
moderniam, It neither eQfiers from nerrow>mindedness 
nor from the inferiority-oomp]ez wbioh engendera 
aerrile imitetion. The reneiaaenee moTement hea been 
moring eheed with Be!f-oontrol end self>confldenee. 

It faM e cleer Tiaion of ita ob)ectire. It doee not 
wcnt to breek ewey fcom gloriooa lalemie treditiona. 
It wenta to re-eatebliah reel Islam in the worid of the 
twentieth oentury. It preaenta tbe anednltereted 
teechings of Islem io tbe languege of to-dey. It ia 
trying to epply the prinoipies of Islam to the probloma 
of our ege end oleims thet Islem is oepable of meeting 
the ohellenge of erery ege and epooh. 

(d) It hM beea e non-seoterien morement end instead ol 
looking upon the problems from the angle of thia aeotor 
or that one, it hM looked upon them from a broader 
angle of Tislon snd has eroided ell seoterien prejadices. 
Inateed of inTolTing iteelf in petty tririels, it hM been 

. deroted to the bMio end fnndsmentel problema ead 
thst ia why the leadera of tbe Tarioua aehools of, 
thought hare lent their eapport to it. Tbie morement 
haa been natiotial in the real sense of the word. 

(e) It hH adopted demooratio aod oonstitutional meana to • 
orgenise the publio opinion and bring ehout neeeaaei^ 
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prMsan opon th« ralers to oonoode to the peop!«’i 
demend. Pjiblic rdnoation «nd n«.t riolent egitation, 
frce diBcussion and not civii (lisobodience, ballot and 
not ballet haTc been its means of work, 

(f) There has been a iinironnity of approac^h and unity of 
thought amoiig the lcadera of this morement and on 

OTery occasion they presented an agroed ideology. In 

the ParliameiitJ and ontaide it^ they preaented the 
same Tiewpoint. They reeponded to tbe challeogc of 
the rulers that tba ulama «^annot giTe an agreed 
concept^of laUmic State. In 1961 the leadera of all 
the Bchoola of Mualim thought iinniiiinously ^ormulated 
the Baaic Principlea ofan Islamie State.» In January 
195.3 again thcy almoat unBairoousIy prcsrntcd their 
comments on the Naiimuddin Rcport.4 And in May, 
1900 they unanimooBly totmulaied thcir answerB to' 
the Que8tionoairo of tho Conatitution CommiBaion,® 
This showa tho unity of thonght and UDilbrmity of 
approaoh of all tho reTiTaliet groups. 

(ff) The pIatform of the renaissance moTement has becomo 
tho meeting ground pr more or less all the sincere and 
enlightcned sections of the country. Tho conserTatiTes 
have slowly but gradually moYcd toward,- it. and thc 
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The abov« aA»ly»ii ahoira tbkt m f»r m tii* ideologioal 
problem is cnnoornsd, none but' tbo RonoiaMnt lalam eut deliTor 
th« gooda. Nov let na soe hov the grestrat popular morament 
of the Uet twelre yeare—the morement for rslamic Constitution 
—grew and dereloped snd what' leadership the renaisaanoe 
forcee prorided in thia reepeet. 

V 

MOYEMENT EOH ISLAMIC CONSTITUTION 

As we haTe Bhovn earlter. the preaent demand for the 
establishment of the lalainic vay of Iife hns iia roota rery deep 
in the history of Mualim lodia from the carly daya of 
aeTenteonth century <lovn to thia day. The establiabment of 
Pakistan has only added a new fervour and givea a practical 
orieatation to it. That eiplaint vhy the Muslima aacriBccd 
their heartha and homei and eren tbeir lires for the aake of 
this homeland in the ahape of iP^iatan aod regarded the dawn 
o{ freedom si rho dawn of a aev lalamio er». Cooaeqaeatly, 
as aoon ai the dust of oiril diaturbanoea had asttied down and 
thc atorm of rehigea problen had aobaided a bit, the queBtion 
of conatitutinn-making oame (o tbe forefront. With the 
prosentation n{ this proUem the domand for Islamie 
OoDstitution camo up instaatly. Maulana Shabbir Akmad 
Usmani raisod thĕ issue in the Psrliament. Manlana Abul A‘la 
Maududi approached the people, obaonelised the nation’8 
feelinga and aspirationi as regards the obJectireB of the atate 
and fori])uIated the publio demand io the form of a fourpoiDt 
fnrmu]a. In Pebruary, 1948, be delirered an addresa at Lav 
Coliege, Lahore and preaented this demand whioh was later on 
moulded in the form of a reaohitioa which waa passed by the 

peopie and acut to tho Goreroor-GenDral, the Prime Minister 

and the Prosident of the C mstiiueat Assembly. The resolution 

was as follo.vs ; 

'‘Whereaa the overwheImiog m*|ority of the citisuiB 
6f Pakistan firmly belieye» ia tbe prineiple» of Islsm ; and 











IntroS%cHo% 


«bereM the wiire siraggle snd *ll tbe eacriSeee in the 
freedom moTemeni for Pekistui were for the eole porpoee 
of eetebliehing theee roty Isiemio principles in ell heids of 
our life: 

Ther^ore Dow, efter the eeteblishment of Pekisten, we 
the Mualims of Pakiaten demend thet the Constituent 
Aseembly should nnequiTacelly declere : 

(1) Thet the eorereignty of the Stete of Pekisten rests 
in God Almighty end tbet the Gorernment of Pekis* 
ten shell be only en egent Ui exeoute the SoTereign’s 
WiU: 

(2) Thet the Tstemic Sk<iri‘ah shell form the inrioleble 
besie code for elt legisletion in Pekisten ; 

(9) Thet ell «listJng or fati>re legjaletion which ma; 
eontrereno, rrhether in letter or in spirit the Islemio 
Shari'ah ehtU be null end roid end be coniidered 
nUra vir<» of the Constitution ; end 

(4) Thet the powers of the Gorernment or Pekistan shell 
b« derired from, drcumseribed by asd exereised 
within the limits of Istemic Shari‘ah elone.^ 

As this demand redected the deepest espiretion of the 
people end repreeented their generel will, there were eohoea 
soon from all cornere of the conntry and the demand for the 
aoceptance of the Fonr PoinU spnad like a wild fire. But the 

power-drunk Wceteroised group et tlio helm of eiTeirB refused 

to respond to the call of the netion. In spitc of ell their demo- 

cretic pretensions, they did oot cere e jot for the roice of tbe 

people end cheriehed the illnsion thet by resort to methods of 

suppremion end imprisonment, they would cool down tho popu» 
ler enthusiesm. J/a«dudt snd soreo of his colleagues wore put 

into jail. The Safety Act wes mored ageinst the hewspapws 

and journels wbich wcre vcry vocal in this cnmpeign. But tbeir 

hopcs proved decpptire, end withinw }'oer of the initiation of 

this demand the Constituent Asaembly had to pass the Objoct- 


















n Thĕ 

tive8 RRsoIntion irhioh dmbodlAd the point* for whioli As 
people of Pakistaa, with MsMdudi *t their helm, hod been pree> 
sing—a ‘‘orime” for whieh Maududi had to rot for tirent;f 
months in jail undor the Punjeb Pablic-Safety Act—a law where 
the imprisonmont of a pereon ia ordered hy the ProTincial 
Execntivc without cvcn letting him to know the charge against 
him. 

With tlie pasaing of tho Objectirea Resolution, the purpoae 
of the State of Pakistan wae elearly deiiaed and tliua the first 
round of the fight between the people and their rulera waa won 
by the people. After that. eTerybody hoperl quite natnrally 
that Conatitution-making would proceed smootbly. Unfor< 
tunately, however, there was plenty of fru8tration atill in atore 
for the people. 

When after waiting for an year and a half, the Baaic Prin* 
oiples Committeo’8 Report came to light in Soptember 1950, the 
people werc snrprised to dnd that it was a gi oss and Sagrant 
betrayal of tho ObjectiTes Resolution. They protested most 
Tehemently againH this betrayal. ilaududi toured the length 
end breadth of West Pakistan to mobiliae public opiaion agaiast 
it.l The Jamia‘t al Ulama-e-Ietam took up thia wotk in Eaat 
Pakistan. And in a very short period suoh a huge storm of 
opposltion gathered on the political horizon that the report had 
to be withdrawn—sn event which forms a landmark in PakiBtan’s 

history. This meant the second defeat for the Westernised 

ruling group. 

UnfortunateIy, the ruling gronp did not take the defeat in 
good grace, and, instead of mendiug its ways, it stsrted a 
campaign of blackmail and black-paint against the workers for 
Islam and also agaiost the veiy conoept ol' Isiamio polity. It 
waa alleged that there was snch a severe conAiot of opinions 
among the diffeient sohools of Islamio thought that iio unanim- 
ouB Tersion of Islamic Constitntion was possible, and it was, 
thereforo, utopian to talk of the ostablishment of an Islamic 
State. 
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ObTiootly, it WM » oh*U«iif»to Tbe Ulama took it 

np uid « Cottf«once of reaowned eobolen of eU aohooU of 
Islemie thooght iraa oonoeBed in Kerecbi in January. 1961. 
Witbis three deye tbe Conierenee formole:t«d anenimoualy the 
“Prinoiplee of the lalemto Stete” in the form of 22 Articlea end 
bronght to nanght the «llegatioa of tbe Wwterniaed group.i * 
Thcn oame a lull in the politio^ atene. A faU eighteon 
moutha wore off ahd nobod j OTOr heard daring those daya eron a 
whisper about the Conatitution. Tbe people beo^iDe impatient 
and auapioion quite naturallj began to grow aa regarda tho 
intentioaa of the poUtioat leadera. ConaaqaentIy, .lfaw^udt onco 
again atood up in May U62 to Toioe tbe Hualima* aentiments. 
He oritioiaed the dilly*dalljiog polioy of tho Coostitutiou' 
Makers and put forward hts famoua domand that the ConatitU' 
tion should be framed before the end of 1962 and that it sbould 
embod; the foUawing eight points : 

(!) That the Islatnic Shari‘ah shall form the law of tho 
lend; 

(2) That there ihall be no suob legialation as would oou« 
trarene any of the diotates or principles of the 
Skari‘ah ; 

(3) That all suoh lawa aa are in oondiot with tho diotates 
or tho principles of tbe Shari‘ah «hall be abrogated ; 

(4) That it abtll be inoambant upon the Stete to eradi» 
cate the Tiooa whioh lalam wants to be eradicated 
and to upbold and eoloroe tbe Tirtuee whiob laUm 
requires to be opheld and eoloroed ; 

(6) That none of the basio oiTio rights of the pooplo— 
secaritj of Ufe and property, freedom of speeoh and 
expression, aad freedom of aeaooiatioD and moTement 
ahall be forfeited except when a erime has been 
proTed in an open oourt of law after afforduig duo 
opportunity of defeQce ; 

(6) That the people ahell hare the rigbts to reaort to a 
oourt of law against traaagreasiona on the part of the 
•• 8«® Appendi* T. 
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lAgitlAtire or th« eieeatire meohinery of the State ; 

(7) That the Jadioierj •heli be immone from all inter- 
ferenoe from the BseeatiTe; 

(8) That it ^all b« the mponiibility of the State to aee 
that no oitisen remaina unprorided for in raepeot of 
the basie neeeuitiea of Iife, viz, (ood, olothing, 
■helter, medioal aid and edncetion.^ 

Tbis demand was raised by people belonging to a!I thadea 
of opinion. The Toiee grew louder and louder and it was 
eohoed from erery nook and oorner oi the country. The result 
was that Kh. Na^im-ud-din, the then Prime Minister preseoted 
the Sasic Prtnciplea Commit^ Report in Dcoember 1952. It 
embodied most of the poiats of demand, but obTiouaiy not all of 
them. A ConTentiao of tho Mualim scholars, repreaenting all 
sobools of thought, waa agaio oonTened in Karachi in January 
1963, and tbe Ulama deeided to acoept the report with eertain 
amendmenta unanimouaty formuIated by tbem.^ 

The nation took up the Utama’o amendmenta and demanded 
thelr aeoeptanoe.^ But the moTement was jnat gathering 
momentum when, !ike a bolt from the blue, oame the audden 
remoTal of Ministry and tbe formation of a new 

OoTernment uader the premierahip of oar en-ambassador to 
the U.S.A., Mr. Mohammad Ali o/ Bogra. 




















XiiinAM«tion 


Withtfa®«dT«EboftheMw Uioittr^ the atunt of “Pro- 
TUionel Constitntion” «m pot fonr»fd, » reign of terror «m 
let looae snd the workers of lalsm were hsrsssed, perseeated and 
imprisoned. Deepite »11 this show of tjrsnny, howerer, tbe 
tempo of the‘ people’8 demsod oonld not be slowed down. 
Fin»lly. the stnnt of the Provision»l Constitution prored sbor- 
tire snd the work of fr»ming » full>fledg»d Constitution hsd to 
be stsrted. The desdlook on “psrity” between the two wings of 
Pskistsn wsB aolTed in the shspe of Mohammad Ali's formula, 
whioh was adopted by the Constituent Assembly. Moet of tlie 
smendments were ineorporated in the Report during its 
adoption by the Constituent Assembly, thoogh some of the 
imporbsnt onea were lelt out. The work progressed rspidly and 
the Prime Miniater of Pakistsn promised to gire the coonlry s 
Constitution by the endofl964. Just »t the last hour, how. 
OTer. tho Oonsiituent Aasembly wss disBoIred, obriouBJy to 

onable the Westernists to fr»aie » Constitution ef their choioe. 
Maududi and his lesding supporters wero slresdy in jsil, 
Maududi was sentenced to desth on the Aimsy preteit of writing 
II pamphlet, namely, “The Qadianj Problem”, whicb it8elf waa 
nerer banned! AH artibces wcre used to orueh the moToment for 
lelamic Constitutioa aud croato conlusion amouget the people,» 
but to no sTsil. 


Maududi hsd been put in jsil in 1963 for fourteen years, 
but the struggle went on. In 1956 the new Oonstituont Assembly 
was formed snd it sgsin etsrted tbe tsik of oonstitution inaking. 

i lie demsnd for Islsmic Coostitotion sgain began to mount. 

Maududi who was relessed in tbe spriog of 1956 beosuse of the 
nulIificstion of the Tory Isw uuder whioh he oould be detsined 
in jail, now prosentcd his decsiled commenta upon the draft Bill^ 
and mobilisod tho publio opinion in f»Tour oP his ple». It wsa 
iii thia context that Constitution of 1956 wss formulated snd 
piloted in tbe Consembiy hy C6. Muhamniad A/> the then 

I rime Min ister of Pakistan- It was a compromise document, but 
Ali Ahtnad Kheii, Yeh (JiriparitM Ki\mT (Why thu-ip arreiis 
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did inoorporate (he bMue dMaanda of the people aod a( leaat 
prorided a good groond (o atand upon and more ahead. All 
sections of opinion weloomed it.' It waa hoped (ha( Pakistan 
will now turn a new leaf in its poiitioal Iife. 

But uniortunatel; those Tested intereets which were delsy- 
ing the framing of (he Conatitution now began to aroid i(t 
implementation and tried to eabotage it from within. Two and 
a half yeare paased and they did not eren hold the first general 
eleotions, much less implement it in ito entirety. On the other 
hand they tried erery artiSce to aroid its implementation. And 
at last it was abrogated on 7th Ootoher, 1958 by the then 
Presidout Hajor Gentral Itkander iiirta.t 

Now tho oountry is once again trying to hare a constitntion. 
Thia moroment for Islamio Crastitlition has been a popnlar 
morement. Thonsands of meetings were held to rentilate tbe 
demand. Hundreds of proceseions were carried ont In all the 
major cities of tho oountry. Uillions of post>urds, lettars and 
telegrams were sent to the Prine Uinistor and the Speaker of 
tbe CoDstituent Asscmbly in snpport of (he demand. Hundreds 
of deputations met the members of tbe Constitnent Assembly. 
The demand beoame so pressing and so widespread tbat the 
nilcrs had to face it in erery nook and corner of Pakistan.^ 

Tbia luorement is uaiqae in OM-taio respeots : 

(rtj II was the Srst popular moremeut in Pakistan and was 
oarried out oo purely demooratic liuea. A rery eritioal 
mommit came when eertain politioal intereats tried 
to aabotage it by faaning agitation on the Oodtani 

1. For Maudadi’* coraments on it mo Aypendix VI. 

2. Abul A‘la Meududi, Lott ond C»tutitvlion, Ed. Ehursbid 

Ahmad, Kariwhi, 19», p. 204. 

led by tbe uUrn.modera minoritp, toWly boyootted tliis aaovL-inunt ond 

be hnd to ihe frdu Preie, iinrtieiildtl)' to The Dail.y JTuenwn», Lahorw 

Jhe Dnily AehleMA, Itawelpindi aad Lahute, 'X'he Oeily Tumtar, 

The Dnily Ai^om, Knraehi; and the Daily Paeton, Daooa. 
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Probletn to OT«rsh»doip tius moremABt, bat tbe leodorB 
of the moToment rery wiMif edded e oew point (tbe 
ninth point) to tha demend uid tried to oeaalise the 
egitetion on oonstitutionel lines. Although tbey could 
not fu]Iy Bucoecd in thet objeotiTe yet the moTemont 
for »4 Islemio Cunstitution continued to progresa on 
purely demooretio end conBtitutionel linee. 

(b) It wes uniquo thet the interest of tho meases wes 
eroused on auch e wide scsle on s debete about oou- 
atitution. Perhaps it can be seid without any fear of 
oontrediotion thatin no otber nountry of the woild 
did the mataes take ao muoh interest in conatitutiun- 
making, aa was taken by them in Pakiatan. 

(c) ThemoTement waaancducetiTe moTomentend brought 
the people nearor tu.liie lalamio ideoJogy, made them 
understand iu moaoiug aud prepared them to aobieTe 
it througb austained atruggle. 

(d) The demooratio tradition began to crystenise in the 
conntry. 

(«) New literature was proJucod on the political and oon- 
Btitutional thought of I«lam and the Islamio concspt 
was preasuted with groator clarity and preoisioo. 

In the present book our coaoern U maioly with this last 
point and we propose to present In it some of the best writings 
produoed in tbis period. 

VI 

ABOUT THIS BOOK 

Islamic Law and CottsHiulion is a collection of some of 
tho8ewritingaand8peechesofz(6«i d'la JHaududi whioh deel 
with the politioel end oonstitutionsl thoughtof Islem. Jiaududi 
i» oneof the leeding thiokera 6f the world of _ lalem snd his 
■dess h»Te inaueoced a goneratioa, It would he of intereet snd 
profit for »11 to sse what he has to say on the problems aod the 
prospeots of an Istamio State. 

The ohief coatribution of Maudadi is that iie 


itas deToted 






The ediior oompiled «onieof his writingH oa Uw and con. 
ntitution in 1955 undcr the title of Islamic Law and Oonttilulion^ 
Tha book was iold out within one year, It inAaenced the 
thiakmg of the Pakiatani iotelligenteJa and was again and again 
relerred to eren in the Aseembly debatiis and tho party>inoet' 
ings. The need of the atcond edition was pressing for a long 
timo, but the editor was so absorbed in other works that be 
eould not iind out suttioieot time to devote to this work. He 
was eager to rerise the book thorougliJy, because the first 
edition was prepared while ho was a untverBity student. He 
was conscions of tho drawbacks of transUtion and editing and 
wanted to improTe the book to tho be-st of his ability. He also 
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re»l nature uid iae«oiiif of m Isluaio CoiutitatioB. Huy of 
tbem borboor f»Iu notioa* oboat leloaio poliey ond it« pnetioe. 
TbU book eu help theoi io grupiog meaning of the telemie 
Stote. 

Then, tho ideologieol ohorMier of Pekieten huoronted the 
ioterett of foreign etadente and eeholen and they ere eeger to 
know whet *n lalemie Conttitntion it, Thie book will enlighten 
them on thia question. 

Moreorer, throughoot the Mualim wotld there ere more- 
mentt demending the eateblishment of tbe lalemio Skari'ah 
thia book may aot u * guiding ster to them. 

It ia hoped tbat thia book mey aerre the ebora outlined 
purpoBos. A cleriAoetion is, howeroir. needed at thia stege, 
hlamie Law and Conetilutio» is » oollection of some of thou 
writinga and apeeohea of Abul A'ta Maududi whioh throir light 
oa the problema of laiemic lew end polity. The eauya were 
penned from time to time aad the apwohea were delirered on 
diSerent ooaaaiooa and before di£ferent typu o/ endienou, 
ranging from the uneduoated massu to uleot gatberinga of 
lawyera, legiata aud atudenta. In apite of that, howerer, a 
oommon tbreed runa through them »11 and linka them into e 
unity of purpou. The reader mey find aome repetitioa hero 
or thero hut tbet ia quit« naturel in a work of tbiakind. 

In the preperetiott of thia book ureral peraons hare helped 
me and I am thMikfuI to them all for their laboar of lore. 1 
am partioularly indebted to Maalana Zafar Ahmad Antari, for. 
mer Seoretary, Board of Talumat-e-Ialemiah, Conatituent Aa- 
umhly. Paklatan, Mr. Zafar lahag Anaari, Leotnrer in lalamio 
Hiatory, Unireraity of Karaohi and Khwaja Abdul trahaed. 
I^ditor, Al-Ialam, Karaohi, for the immenae aaaiatanee tbey pro- 
ridod me ia tranalatiag and rerising the manuaoript. My thanka 
are slso due to my brothera Ania Ahanad and Mualim Sajjad 
or cheoking the roferenoea and Terifyiug the quotatiou from 
1« Qur’eQ. Mr. Shahiad Muhammad typed ungrodgingly my 
maauaoript egaia ebd agein. I moat alao eon^eaa 
» the book ia aeeiag the Ught of the dey only beoaose of the 
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BOTar.ftilingende»voiirofCjlawttri Ohulam Huhnmmad Sahib 
who has been the mein aouroe of etimalus sud eneburegement. - 
The book ia being preeentod with the wJe purpose of dis- 
•emineting (he Tiew.point of lelem before » worJd torn by oon. 
Hieti Md deraBtated by were. Ut it be boped tbet it .will be 
reoeiTed without aoy bias. 


I, New Queena Soad 
Xarachi, lith July, 1960 


KHURSHID AHHAD 



ASPECTS 0F ISLAMIC LAW 



Chapter i 


THE ISLAMIC LAW 


At.he »l,okeofmidnigl.t.o»Au8».tl4^ IMl. wk»» 
the wirld we. «leep. Peklelen »“ 

lene.-P.kl.lenthehoinelendoJl.lem. Bnt tke e.tn- 

hll.hment of n f«ll'dedg.d I.l.mie welety ‘ 

dl.,.n.hop.,Wo«..h.-"ed«*"‘"''“ »‘tl> 

•hip». Miods were riddled «itU meoy » serious mi un. 
d.,.,.nding end eo„fn.i,n- 

Itwl Ts it procticahlo m the twentieth y 

Wonlditnot me, m.te,i.l P-og-... 1 Sn-h e.d tk. 
llk. qoe.tion. -.-» di.totHng m.n, 
ednented p«>ple. A/o«ln»o Maad,d. te.h.ed th. 
portwce of the*e ^ueetion-^ »nd did not * 

•newer them *nd Mui» refote the mlBtiken no lon 

the ‘edneated folk’. He deliTered • spMc o 
Idbmia Um on «• 

Lehore, *nd delineated the re»l neture o • 

The foIlowi„g i. the Englieh teodeiing of thet .peeob. 

—Editor. 



THE ISLAMIC LAW 
I 


of Tate that. now-a-<lavs, the deinand for the 



Do you sericrplj* proposo to sUtt shoppiBg cff tho handB of 
thieres and Acgging hutnan l>einc8 in thia moderr. enlightened 
agfi ? Will r.ijr maikete again alonndin ?lave8 and dcal in the 

8a)fi ard purdiaso of hnman boings as cbaUi-la aod playthinga ! 

Which psrticnlar aecCa l^aJ ayatem ia going to be inttoduced 
hero 1 What about the non-Mualim miaoritiee who will neTor 
tolerate 'the dominacce of tbe !.!u8liin rcligiou» law apd will 
rcaist it with all the force at tbeir comncand 1 One baa to face 
a Toller of sKch queation8 «hite diecuasing tbe problem, ond, 
strangelj* cnonah. not from noii-Mnetimn bnt from the Mualim 
edncated elito '■ 
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brMkdoirs, nidtft>f Waey «IteAn eoBn to y tbm iIom 
of noii-HoiiilB powen. PoBtlenl •InTwj^ gKroUrlk i 

(o on iilfet!oriiy-cctbpi«i end tba reralteDt intelleotoid BraHoai 
eTrataelly ewept the entire Hailiia world oflF its feet, lo ai^^ 
so thit eveD thoeo Maelim roaotriee v)yoh were ible to HOoin 
their poUticel freedom roald not oecepe ite eril ioAoence. The 
altimete consequenoe nf, tbie eril •itnetion wm thit when 
Mnslimi woke up ,«gein to the eell of progreee, they were inoep- 
things eicept throngh the eolonred gleuei of 
Westem Thongbt. Nothiog which wae not Westem oonld ' 
inapire conddenoe in them. Indeed, the edoption of Weitera 
Cultnre and Cirilisation aod aping the West eren in the moat 
penonsl thinga became their craae. ETentually. thoy •neonmbed 
totally to the ilaTer; of the Weet. 

Tbia trend (owaidA Westeroiem wa» •!«> thc result of the 
diaappointnent which came to tfae nation frorD tbe aide of the 
Hnslim rellgious leaders. Beiog therptolTei tbe Wctims of tbe 
wldo-ipread degencration that bad eDgu)fed the entire Muslim 
world they were incapable of initiating aa.r construetiTe mor»- 
nent or taking any reToIutiooary atep whioh conld comhat the 
eTiIs aABicting tbe Huelim aociety. Qiiite Daturally, thii dU*. 
appnintment' tnmed the discontented MualimB towards that 
■ystem of Iife wbich bad the glamour of beiog successrul in the 
roodern world. Thns they suooumhed to the onslaughts of 
modern thonght, adopted the new cuUure of tho Wcst and began 
to ape blindly Westera modra and manncrs. Gradually, tbe 
religious leaders were pushed into the baokground end were 
replaced, as regards power and eontrol OTor the people, by men 
boreft of knowledge of their religion snd imbued only with 

the Bpirit of modern thought and Westernideal». Thisis why.we 
flnd that many a Mnalim oountry bai, in the reoent past, either 
completely ahrogated tho Islamic Law or condned its operation 
tq the domain of puroly perscma) matters only—that is, a posi- 
tlon coDferred on tho non-MusIims in e trnly Islemio Stete.^ 

~r. i i» arstoountry wbere the ehrogation of IsUmie Lew atarted wes India, 

•Uhoagh the Shan-ah oontinued iwloroe long ertor tbe Britieh hmd eomo 

[09nU, 
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la ftlt tlM)M IbMliiii «oaatriM. «hkb •itSMed fiom roitdgn 
dominatjoa, tii« toodordiip of poUttoU aad enltoral moTenMDU 
fell into the htnda of (hoea who wsre ■hom of «11 lalaiiuo hoek* 
gronnd. 'Theyadbpted ihe oraed of NoticHialum, direoted their 
»ffortB towerda the ceuao df nMwnal indepeodenco «nd proa. 
perity slong aecnlsr linea and ttied to eopy, atep by atep, the 
a‘d7»Dced natioas of thii sge. Conseqnently if these genttemen 
feel 7exed t*ith the demand for tslemie Oonatitntion and IslMnie 
'Lawa, it ia qnite nataral for them. It ia alao natural for them 
to aidetraok or ■uppreaa the isaoe. as they aro ignorant of eren 
the A.B C. of the Talamio <SAofi‘«A. Their education and intelle. 
otual doTelopment haa alimeted them ao oompletely Arom the 
apirit and the straotare of Islamloideology (hat i( is, at leaat 
for the moment, rery diiRoalt ibr^d^them to pnderttand snoh 



Aa rogarda tho Muaiim religiona leaderahip, it haa in no 
way fared bettor, hecaaae our religioua inititution* are tried to 
the intellectual atmoapbere .ef-4be oentury A.H., aa a 
oon8oqueoce of whioh they hane.not been able to produoe auoh 
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leodei* of I*lMQie thoaght «ad ««lioB m eeold be e^Ue of 
admiDieteriog tiie «ITein e modera «tete in the light of lelemie 
prineiplM' Tbis is tbe aitoetioB preraliling throoghont the 
Hnelim irorld ud is, indeed, « rerj reel obeteote ieoing the 
lalamio eountriee '40 their m*reh towArde tbe goal of lelamio 

Notwithstending eertein similaritiee, the cese of Pskistan is 
not, howeeer, the same as that of othsr MMlim eountriee. This 
ja so beeauee it has been «ohiayed eielusiTely with the objeot of 
becoming the homeland of Islam. 7or the last ten^ yoars, we 
bare been ceaseleMly dghting for the reoognition of tbe faet 
ti^t we «re a separate natioa by rirtne of our adherence to 
Islsm. We hare heen proctaiming from house^tops that we 
hare a distinct coUnie of our own, and that we poasess a world 
Tiew, an outlook on ]ife snd a code of liring fandamentslly 
diGTerent from those of noB-Hualims, We hare all along been 
demandiog a aeparate homeland for the pnrpose of translatiog 
into praotice the idesls enrisaged by Islpm. and at least, after 
a long «nd ardnous struggle. in which we snstsined a heary 
Inss of life aod praperty snd suSered deep humiliation in respeot 
nf the honour and ohastity ol« large nuoiber of our womeafolk, 
wc hare suoceeded ia sttsioing our cherished goal—tbis oountry 
nf Pakistan. ir, now, after ali tbese precious sscrihcos, we fsil 
to achiere the real aod ulsimate objeotire of makiog Islam a 
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pIoBgiBg the BBtioa iato this grart hloo4Wb ead mlglkt^ 

ordeel. 

Ihe faot ie tbet we are alreadj^eommitted before Ood. Heo : 
and Hietory for the promnlgation of Islamio Constitation and 
the introduotion of Islamio wey of Iif6 in this eonntry aod no 
going liaok on our worda ia poaslble. Whaterer the hnrdlee uul 
howaoeTer grcat they may be, we haTe to oontinue our mareh 
towarda our goal of a fnll.fledged lalamie State in Pakistan. 

No douht, there do enist many hardahips and diScultiee in 
the way of aohieTing thia goal. Bot what great goal can be or 
has erer been aehiered without faoing difficulties boldly aad 
intelligently ! Aud I must emphatioally say that the diffieultiei 
whieh impede our way are in no way insnrmonntable. Indeed, 
none of them is real exoept Uie diffioDlty that many among 
those who hold the reina of power are deToid of fsith in ths 
Affioaoy of the lalamio ideology whioh, in Its tnrn, is not due 
to any defeot in Wam but is porely a produot of their own grosi 
ignoranoe of the lalaraio teaobings. 

The first Usk, therefore, ie to eiplaia to our ednoated 
people the meaning and the implioations of Islamic law, ita 
objectiTes, its spirit, ite stmctore, and ita categorioal and 
unohangeable injunotioas aloog with the reasons for thoir per. 
raanenoo. They should also be informed ef the dyaamic element , 
of lalamio Law and how it guaranteoa the fulfilmeat of the eTer- 
increasing needs of progressiTe human society in eTory age. 
Then, they ahould be enlightwed in rogard to the rational • 
fouadatioas of the 3hari‘ah. Piaally it ia also needed to expom 
the hoUowneas of tho TituperatiTe oritioiams against lalam and 
'to rmnoTO thereby the fog of misuoderitandings that shrond the 
issue. lf onoe we sucoeed in aeoomplishing this task and omi. 
80queatly gaining thi support of Muslim intelligenteia, we wiU 

pare the way fof the establlsbmeot of an Islamic stato and tbe 
oreation of an Islamio sooiety in Pakistan. It iswith^» 
intentioB that I am making thia speeob before tbe stndenta oi 
the LawCollege. 
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LAW AND LIFE 

T1i« term "L»w'’ be«n r«feraiiee to tha qaery r »Wb«l 
shraM be tbe randact of maa hk iodirMaal «■< conectiTc Ufe?” 
Ilic qaery prteento it8elf tO ue in oonneotion with innumereble 
metten. Henoe ito repiy «oTere a Tery wide nnge of topics 
wider than whet the term “Lew” teohnioiJly iignifiee. It in- 
Ltudes oureyetem of eduoation *nd tnining in the light of 
which we etriTe to mould the ohereeter of indiTidaale; ic 
cSm^hende our eooial eyetem whioh reguletes oqr eooial 
reletionehipe ; it encompeeeee our eoonomio order qociOrfing to 
which we formulate the prinoiplee of prodnetion, dietribution 
»ndezohangeofw6alth. Thu« we poeeeee * T*et eyetem of 
rales which detenniae our eonduct in Tarioue wallcs of life. 
Teehnically epeaking, all theee acte of rulee are aot “Law”. 

The term '‘Law” ie technioally applied only to suoh of tbo 
rulee ae are enforoeable by the the ooereiTe power of tbe Stato. 
But, obTieuely, no one who waoto to UDderetand them, oau 
aiTord to confine"Sii attention to them alone. He muat take 
into ooneideration the entire eoheme of moral aad loeial guid- 
^ce p^ribed by a partioular ideology, beoauee it ia only 
thea tharhe will be able to appreciate the «pirit and objeotiTCs 
of the “Law” and to form a critical opinion about ito meiits 
and demerito. 

It «hoald not be difficult to uaderatond that the priaoiplee 

wererammendrelatingtoapertieulareyatem of life are bMi- 

ca y deriyed from and are deeply iaflBeaeed by our oonoeptions 
ebout the ends of hunuo life and by our notioiu of right and 
rong, gopd and evil aud joetioe and mjutioe. Coiuequently, 

• natnre of a legal eystem depeoda eotirely upcm the source 

^ble m the legal and social systems of different «ooieties aro 
'rapiri^ol* diSerenoes of thair eouroes of gaidanoa and 

means that uniees we am prepared to take into oon- 
•ra loh the ongms and the baokground of the whole «ystem' 
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ot Iife end of tbe eodety whieh i| brioge into euetMiee oad te 
eppreoiete the oomplete jwooeH of tho deTelopment of thei 
gyetem end the erolution of thet eociety, we will not be eble to 
underetand, mo«5h leeeto oritioiee on any retionel be^, the 
mandetory legal proTieion» of the gyBtom—o»peei»Hy. when onr 
knowledge of thoee proTieiona oonji*U, in the main, of heartay 
and eonjeeture. 

I do feel that a oompacatiee oritioal gtudy of the lelamU 
and the Western gyatom of Iifo would be the boat way to ei- 
plain and eluoidate my Tiew-point. If tho differenoe» betweon 
the oiigiual souroeg and the baaie poatulatee of both thegyetMU 
are kept in mind, radically diffdrent gshemei of life that both 
enTisage oan be eaaily undergtood. But tho pauoity of timo 
at my dUposal does not permit gttoh a digreggion. and ooaae. 
qaently, I ahall ooaAae myaelf, at preaent, to the exposition of 
the Igiam.io $kari‘ak only. 

Soarcet ef the Islamlc Sygtem af Lifc 

The drst aouroe of the IiIaiDio gygtom of life ie a book, or lo 
he wore eiact, “The Book". Tbe world receiTed eeTe^ 
editiona of it under the titlee of tbe Old fe#t»meot, tbe New 
Testament, the Pslams, eto.. the last and the finel edition bei^ 
the pne presented to menktnd onder the name of the 

The looond eouroe of thi# aygtom »re the peraon» to whom 
the different edition» of the Book were reTealed and who, by 
their j^aohings aud their ooudoot, interpreted them to the 
people. Aa differoat pereooalitiee, they bore the namee of Noah, 
Ahraham, Mose», Jesn» and Uahammad (peaoe be on them »lfl 
but as the bearers and upholdete of the aame miagion of life, 
»11 Btand under the geoeral title of “The Uetseogor”. 

Tbe Islamlc Concept of Llfe 

The Tiew of life whioh lelam has presented ie that thii 
uniTerseoIours, whiohfoUowa» set oourse of law and ftti^ 

tiona aocording to an iutolligoot and wolMaid-out plan is W 
rcality tUo Kingdoiu of thd Ono Ood—AlhH. It is Ho Wlm 
it. It i» HoWhoowi» iv It i» Ho Who goTmo, iK 
The eartii on whioh wo Uto is iaft a emali part— a proTinee—C f 



tUslmgiadYsiM^adlUtoillMMr^MlstikinD^, it •bote> 
tioiii ooB^pkielj niuUr Iho «oaM of dod. Aad «•n^otde 
ourselres—i.e.. «e Inauui beiaga—«e ere nothiog aMre tbao 
Hie “bora sa1>|eote*\ Zk ia Be Wbo OMeted os. euataias oa eod 
ososes os lp liTS. Henoe, STery aotioa (d* oor abtoliOĕ imhptn 
fy%c» ia notbiag but e sheer. deeeption aad miajodgemaot. God 
oMtrola ereiy Abre of odr baing eod aoae oaa eeoepa Hie grip. 

Erery thiakiag miad ia a«4te of the feot thet • very lerge 
sector of our lifa ia goreraed ead direotly ooatroUed by .e High 
Power end «ith moh ebeolateaoss thet «e ere preoticeUy help- 
iess ia reepeot of it. From the time «e ere ooaoeired in tOo 
wombs of our mothera ttll tho moment we breetbo our . leet. we 
ere subjeet to 6ad’a inoaoreble Lewa of Neture to auoh an extont 
thet «e oennot oleim to be free ffom their control eren fbr e 
aingle momeat. 

Of eoarse there ia eaother sphete of our Ufe in «hieh «« 
poeseaB e eertein emount of freedom. Thia ia the morel and 
■oeiel epbere of life ia «hioh ve ere beatowed «itb e free'«ill 
ead tndepsodeaoe of ohoioe ia respeot of iadividuel ea «ell es 
oollectiveeffeirs ead beherieur. But this iadepeadanoB oeo 
berdly Justify our rajeotioo of ^a Gaideooe of our Creator end 
Hia Zm«s. It is only to gire us • eboioe ieediog our lires ea the 
ebedieat sabjeota of Ood—>ea etUtade oonsiBteot «ith the reel 
order of thiags—^r of beiog disregerdful of Bis commead^ikiis 
end tbue rebel egeioet Him eod oor tme netare. 

Obrionily, to tbe feithfal, ihe Ooideoae end j^iiw of Ood ia 
the Boast end most oonsisteat eMtads for meoktnd. It sets the 
^ideM for the orderly beheyioar td meo 'both iadiTidually 
sad eollMtirely ead in reepeot of tbe btggect es «ell es the 
•m^lest teskhe mey here to feo«. HsTiog once eooepted the 
phitoeopliy of Ufe eaunoieied by “Book” end “The Keeaeoger’’ 
•• the embodiment of Reelity, ona bea no jastifieetion for not 
® ying Qod’8 roreeled Oaideaoe ia the 'spbere of ope ohoioe 
•iBo. Indeod.it is but retioiml thet «e sboald edmit God’s 
WToreignty tn this aphere es «ell just es «e ere plrforoo doing 
** domeia of our physioei liA. Aad thia for serarel 
>—sosw ; 
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nnttr, the poiwtt uid tL» otgua ttuongh ittuiA onr 
will fQiMttoin, «re giAe froB Ood nnd not tbe reenlt of oitr 
owB efforte. 

SecoMly. the indepeodeooe of ohoioe iteelf hu beea dd^et» 
ed to ne by Qod ond aot bj ne through our peraonel eodeeTour. 

Thlrdly, ell thoee thiage in whieh our free-will operetee ere 
not only the property bnt eleo the ereetion of God. 

Ponrtbly, the territory in whioh we eieroiee onr indepen* 
dmoe end ireedom ie eleo tbe territory of Ood. 

Fifthly, the hermonieetion of hnniea life with the unireree 
diotetei tho neoeaaity of there being ono Sorereign end e oommon 
Souroe of law for both the epheree of bumaa eotiTity—tho 
TOluntary aod the iaTOluatery, or io other worde the morel end 
the phyeieel. The aeperetion of theae two ■pheres into weter* 
tight oompertmente led to the oreetion of en irreponoileble oon> 
fliot wbioh finelly. tenda not only the mdiridneU bnt eren 
biggest oetions in endleaa trouble end diaeater. 

The Fiael Book of God end the Fibe) Measenger •tand 
todey es the repoBitoriea of thie trath, end tbey inrite the 
whole of humenity to eooept it freely end without oompuUion. 
God Almighty bea endowed men witb free>will in the morel 
domein, end it is to this free-wil| tbet this eooeptenoe beers 
reference. Coasequontly, it Is elweys en ect of rolition end not 
of oompnlsion. Whosoerer egrees tbet the ooneept of Reality 
stated by the Holy Prophet aod the Holy Book is true, it is for 
him to step forwerd aod sarrender his will to the will ofGod. 
It is this aubmiasioa whioh ia ealled 'Mam' and those who do 
•o i.e., those who of their own free*will aooept God as their 
Sorweign and aurrendw to Hia Dirine will Mid undertake to 
regulate tbeir lirea in uoordanoe with His oomhiandmenta are 
oalled 'Muslitna'. 

All thoee peraona wbo thaa aurrender themaelres to the will 
of God aie welded into a oommunity and that how the "MusUm 
Sooiety'’ omnee into being. Thti^. this is an ideologioal sooiety 
—a Booieiy redioelly diSerent £rom tbose whioh spring fron 
eooidents of reoes, ooloar of eoanbry. This sooiety is the reeolt 



of > drfibat»ta ohaio» «ad ♦Httrt yitit toi» owtwitc of a **aon- 
traet’* vbiok ti^ plaaa betaaaa haiaatt bainga aa4 tbeie Orea^ 
tor. Tboee wbo eatar iato thie eoatraet nadertake to teeogoiae 
Ood aa tbeir SoTweign.Hie Oaidanee aa aainene, and Hie injano- 

aa abeolate law. Thep alao nodertake to aoeept, wHhoat 
qoaation, or doobt, Bia olaeei&oation of Oood wed Bril, Bight 
yTMl Wrong, the Permlesible and Prohibited. In ahort, Hte 
IiUmio aooiety agteea to limie itt Tolition to the eatmt pre- 
seribed by the AibKnowing Ood. In other worda, U *« €hd and 
noi Man-uhose i« iAe Soures of La» in a Muslim Societi/. 

Whw aueh a Soeiety eomea iato eziatenee, the Book and the 
Meaeenger preacribe for it a oode of Iife oalled' 8kari'ak. and 
thia aooietj ia boaad to ooaform to it hy rirtae of the eontraet 
into whieh it haa entered. It ia, therefore, inooaeeirable that 
any Maalim Sooiet; worth tbe oame eao delibwatelj adopt. a 
ajatem of Iife other theo tho 4*ar»'a]t. If it doea io, it« eon- 
tiaet ia automatioalij brokea aod the whole aooietj beoomea 

But we ihaat elearlj diatiaguiab betaeen tbe erwjdaj sina 
of indlridaala aod a deliberate rerolt againat the Bkari'ah. The 
former maj not implj breekiog the oontraot, while the latter 
would mean nothing leu. The poiot tbat ahoold be elearlj onder- 
atood here ia that if aa lalemio eooiety eoaaoioaaly reaolrea not 
to aooept the 3kari‘ah aad deoides to eoaot ita own oooatitation 
aod lawB or borrow them from aaj other aooroe ia diaregard 
of the 8kari‘ak aooh a aocietj broaks ita ooatraet witk God and 
forfeits ita right to be ealled 'lelamie'. 

III 

THE OBJECriYES AND CHARACTERISTlCS 
OF THE SBABl‘AB 

Let us oow proeeed to aoderatand the Mheme of life enri- 
«aged by the Sktrrah. Tt> uudij^atand that, it ia essentiri that 
wo ahould atart with a olear ooawptioa of tbe Objeotiree and 
the Paadameatala of tho Skari^ai. 
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Th« iaSiiiob}»edv« aftb«SiBrt'aAiB(o conBtnict btimaa 
li£e on the batia of ifa‘rtt/W (eirtiias) aod to oleMiBe it of tto 
Jlftt»l»rai (TiooB). Tbe tMm Ma‘mfat, deaotes all the Tirtaea 
aad good qu*)itiea th»t haT* alwttya been aooepted m “good" hj 
the hunaa oonsoience. Conrers^y if«»iarai deaotee *11 the 
sioB *nd erils th*t h*re •!«*;* been oondemned by ham*n 
na^ure as “eril”. In «hort. tbe lfa'ru/ai ate in harmony with 
human naturo and itB re^uiremaatB in gener*! and the Jtftt»4arai 

are just tho oppoBite. The 8kari'ah. gires a olear riew of theae 

.1/aru/ai and Muniaral and aUtes them bb tbe notiDS to which 

the indiridual and aooial bebariour should oonform. 

Tho Shari‘ak dooB not, howerer, limit its funotion to prorid- 

ing us with *a.iareDtary of rirtuea and rioes ; it lays dowh the 

ontire soheme of Ufe in auoh a manner that rirtues may Aourish 
and rioeB may not oontamin*te hnman lifo. 

To •ehiere thiB end iSAar»‘,a|B haa emhraoed in its Bcheme 

all the faotors thst encouragd^thegrbwth of good *nd haa teoom- 
mended steps for the remoral of impedimoBls thftt might prw 
veat its growtb *nd dereloptneot. TbiB procesB gires riae to * 
Bubiidiary series of Ma‘rufat ooosiating of the oauBe* and means 
initiating and nurturing the good and further of ifa‘n^ oonsiBt- 
ing of prohibitions of prereatirea to good. Similarly there is 
Bubsidiary list of lfttniSMral wbioh migbt initiate or |Uow 
growtb of eril. 

The SAari‘aA ehapes the Islamio sooiety in « w*y oonduoire 
to the uufett6red growth of good, rirtue and trath in erery 
'spheroo^ human aotirity, »nd giree fuU pJay to tbe foroea of 
good iu all direotionB. Aad at the samo time it removeB all 
impediments ia the patb of rirtue. Aloogwith it, this attemptis 
10 cradicate oril froiu ita aooial sobeme by prohibitiag riou, by 
obrialing the cauaes of its appoaranoe aad growth, by ciOBtag 
the inlets thruugh whicb it oreeps iato sooiety aad by adoptiog 
diliereut meaaureit to oheok ite ooourreuoe. 

Ma‘nrf«t 

The 8kari‘ak ol*Mifiee Ma’fmfat iato three categoriea : 

The Maodatory {Fard and Wdjib) 
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Th* {Maiinb), Mkd 

Tk» PwmiuibU (Jf«&a6). 

Th» obUrTAM» of tbe moodiktory (Ma'rvfaf) U obligotory 
oii • Hoilim looioty and tlio 8hari‘ah hM giTwi clear »nd bi&d- 
ing^metioM oboattbom. The rMommendAtory (ilfa‘r»/bi) are 
whieh the 8kari‘ak wtatU thet o Moilim eoeietj «honld 
obeerre end praotiM. Some of them here heen eleerly demended 
of oe while othera here been reoommended by Implicetion and 
deduction from the Seyinge of the Holy Prophet (peeoe be upon 
him). Beeidee thia, apeeiei errengemente here been made for 
the growtb end enconregemont of some of them in the soheme of 
life Ninaeieted by the Skarl'ak. Othen 01111 here oimply been 
reeommended by the iSAar«‘<iA, leering it to the aoeiety or to its 
more Tirtuoue eleraente to look to their promotion. 

Tbie leeree us with the permiuible Ma‘rufat. Striotly 
epeeking, eoebrding to iho Skari‘ak ererything whioh hee not 
been eipreaely prohibtted by it ie e perraiaeible Ma’rvfttl. It Is.. 
not et ell aeceaaery thet en eepreaa permiaaion ebonJd eiist 
eboot-it or thet it ahould hare beeu eipreaaly left io oor ohoiee. 
CoasoqQeatly the sphere of permieeibl» Jfe’r«/hl ie rery wide, 
BO mucb ao thet eicept for e f«w thiuga ■peoISeelly prohibitad ' 
by the6Jar»‘eJ, ererythiog ia permiasibl» fiw»Haalim. And 
thia ia eeectly th» aphere where we here beao giren freedom 
end where we cen legialete eccording to our dieoretion, io auit 
the re^uiremwite of our ege ei^ oonditiona. 

Mukarat 

The Mankarat (or the thinge prohibited in lelem) here been 
grouped into two oetegorioe : Horei» (i-e., thoee things which 
here been prohibited «beoluMy} end JTalrwJ (i.e., those thing^ 
wbieh here been simply dieliked). It hae bew enjoined on 
Hnalima by eleer eud meodetory iDinaetione to re£taia totelly 
from ererything thet hes beou deolared Hmtam. Aa for the 
Mairttkat the Siart‘aJ aigaidea ita diaUke in aome way or the 
othar, i.e., either eapresaly or by implioetion elao ae to th» 
d^tee of suoh dialike. For eumple tbere ere Mme Makrahat 
bordwing on Horam, while othera bOar efpnity witb the eote 
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«hioh »re permiseible. Of oourw, tbeir aombw' i» lorge 
rsoging botween the two eitrenee ofprohibitorftai4periliiMible 
sotione. Moreorer, ia eocae esses ecplioit jDeeraree heoe.been 
preeoribed by the SAari'aA for the prerratioii of JCahroAai, 
while in others euoh srriUk^menta hero been lell to the dii* 
oretioB of the sooioty or to the tndividael. 

Hie Cbtrtcteristlc of (he SAari'aA 

The Shari'dk thns presoribei directires for the regoletion of 
onr individusl ss woH ss eollectire iife. These direotives tonoh 
suoh vsried snbjeots ss reltgious ritasls, personsl ohsrsoter, 
morsls, hsbita, fsmily relstionships, soeisl sod eoonomio sffsirB, 
sdministrstion, rights, snd dutiee of oitisens, jndioiai system, 
IswB of wsr snd pesce snd internstioasi relistions. In Bhort, it 
ombrsees sll tha vsrious depsrtmenls of humsn life. These 
directiYOB revesl whst i« good snd bsd, whst is bensficisl snd 
uBefuI snd whst is injurioaa snd hsrmfal. whst sre the Yirtues 
wbioh we hsve to eaUivste snd enooursgs snd wbst sre the 
evils whioh we hsve to supprets snd gusrd sgsinst, wbst Is the 
8phereof our voluatsry, uotrsmmelled, personsl snd sooisl 
sotloo snd whst sre its limita, sud fiosIl7, wbst wsys snd 
means we osn sdopt in estsblishing suob s dynsmio order of 
Bocioty snd whst methods we should spurn. The 8hari‘ak is s 
complete soheme oi iire snd su slbembrsoiog Booisl order where 
nothing is superSaooB, snd notbingiB Isoking. 

Another remsrkeble fsot sboot the Shari'oh is thst it is sn 
orgsnie whole. Th« eotire seheme of ]ife proponnded by Islsm 
is snimsted by tbe same spirit snd henoe sny srbitrsry dirision 
of the Boheme is bouod to hsrm tbe spirit ss well ssthe strncture 
of tho 5&art‘a&. lu this respeot it might be oompsred to the 
human body which is su orgsniewbole. A leg pulled out of the 
body csnuot be oslled one-eighth or one-siith msn, beosuse sfter 
its eepsrstioa from the living bamsa body, the leg oso no more 
perform its human fuaotioa. Nor osu it be plsoed io the body 
of aome other snimsl with say bopep^ inskiag it hamsn to the 
exteat of the lirab. Likewise, we osaaot form s oorreot opiaion 
sbout the utility, eAneaoy sud bosuty of the hsod, the eye or 



DOM of • hnmaii being e^r*teij> iit 

aad Ametioa within m liTiag body. 

The lune eea be beeed ia regard to Uie eeheme of kf» «avi* 
Mged bj i>he Skari^M. lalem sigaiSee tbe eatire Mbeme of hie 
and not eny isolated part or parte thereol. Ceneeqaently, 
neither oan it be appropriato to Tiew the different parte of the 
£Aari‘aA in iBolation from one anotber aad withoat regard to ^e 
whole, Dor will it bo of any ase to take aay partieular part Md 
brackot it with any other “ism”, The 5Aart‘aA «an lonction 
smootbly and can domonstrate ita eAeaoy on)y if the entire 
system of Iife ts praetised in aecordanoe with it and not other- 

Many of the present-day misnnderstandings about the 
Shari'aA owo themselres to this fanity attitude in judgiog ite 
worth, namoly, formiDg opinione about its di&erent aspoots 
separately. .Some iajuactioRS oTit are isolated from the main 
body of tho Tslamic Laws and thon thoy are oonsidetod in tbe 
prespectiTe of modern ciTilisation, or they aro Tiewed as if they 
were something completely self>coDtained. Tbus, people take 
just one injuDction of tlie Shari'ah at random, wbich be.omes 
maimed aft«r its remoTal from the content, riew it in tbe eon- 
text of some modem legal systea, and eritioise It on the score 
of its inoongniity with preseot-day oonoeptions. But they fail 
to realise that it was neTcr meant to be isolated for it forms an 
organio part of a diatioct and 8«lf-oontained system of life. 

There are some people wbo take a few proTiaions of the 
Islamic Penal Code out of their oontext and jeer at them. But 
they do not realise that those proTisions are to be Tiewed with 
the background of the whole lelamio system of life ooTering the 
economic, Boeial, political and educational spheres of aetiTity. 
Ifall these departments are not working, then those isolated 
proTisions of our Penal Code can oertainly work no miraoles. 

For example, we ail kaow.tbat Islam imposes the penalty 
of amputating the hand for Iho commitment of theft. But this 
injunotion is meant to be prom^Igated tn a fnli-fiedged iBlamio 
society wherein the wealtby pay Z»kat to tbe stata aad the 
state proTides foT the basio seoessitiM ef the needy and the 
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dMtitate; «Wein erery towoehip ie «nidiMd to fd«7 koet to 
eieitora «t ite own eipenae for « ninimaa pertMl (^tiiKe daye; 
whweio eil oitiunB ere prorided with «qml pririlegee and 
opportunitiee to aeek economie lirelibood; wherelD monopoliatic 
tendenoiee are diaconnged ; wherein people ue Ood-fe»rmg 
•nd aeek Hia pieuare with derotion ; wherrin the rirtoee of 
generoaitj, helping the poor. treeting the eiok, proriding for 
the needy prereil to the eitent that eren « emell boy ie mi^ 
to realise that he ia not n trae Mnalim if he allowe hie 
neighbour to aleep hungr; while he hae taken hie meal. In 
other worda, it ia not meant fof the preeent*day aooiety where 


>ou cannot got a aingle penny withont haring to pay intereat; 
where in plaee of liaitul Mal there are irapiieable money-lendera 
and banks which, tnatead of proriding relief and auoeonr to 
the poor and the needy, treat them withoallone diaragard, 
hoartleaa refuaal and bruUl eontempt; whera the guiding 
motto ie; "Ererybody for himaeH and deril takea the 
hindmoat*’; where thera are great pririlegn tot the pririleged 
onea while othera are deprired eren of tbeir legitimato rigbte ; 

«woomio ayatem, propelled by graed and pilotod by 
eiploitation. only leada to the enriebment of tbe few at the coet 
ofcniihing porerty and intolerable mieery of tbe many, and 
where the politicai ayetcm aerree only to prop np injnetioe, 
cJass.priril^ea and diatreaaing eeonoinic dieparitiee. Under 
such oonditiona, it ia donbtfnl if tbeft aboaJd be penalieed at 
all. not to apeak of cutting off tbe tbief’B baode 1 Beoaaae to 
doso would, as a matter of fact, amonnt to proteeting the 
ill-goUen wealth of a few blood-eaiAen rather than awarding 
adequate panisbment to tite goiity.t 
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On Um btliw hMtd, Wim nlBM •* • «■wi it B g • lodAtj in 
whioh noao ia eompellod \>y the fon« er dKnnltMew to ateal. 
For. the lalemlc eooiel order, •?•»* f»m the Toiontery help 
proTided by indiTldnela, tho atele soewiitew the bMio 
necessitka of ltfe to »1{. Bat, aneT proTidlnf all tbat, lalam 
enjoina a aeTere and eaemplary poniahmeat for thoae who 
oommit thelt, as their aotion abowa that they are «nfit to' liTO 
tn aooh a joat, generoua *aed he^thy eoeialy and woold oauae a 
greater harm to it, if ]eft unohecked. 

Similar ia the caae*of the puniahmeat for adoltery and 
fomioatioQ,. .lalam preecribea a hundred atripes for tho 
unmarried and stoning to death fpr the married partners in the 
crime. Bnt, of oearse, it applies to a aooiet; wherein erery 
traoe of suggestiTeaeee haa been destroyed, where mixed 
gatherings of men and womon haTo been prohibiW, whero 
publio appearance of painted and pampered women is complotely 
uon-eziatent, where marriage has been made easy, whero Tirtue, 
plety and oharity are current coins and where tbe remeobrance 
of Ood and the hereafter is kept erer frwb in men’s minds aiid 
hearts. These poDishmonts are not meant for that filthy 
sooiety wherein aeioal eacitement is- rampant, wherein nude 
pioturw, obscene-books and ToIgarwaBgs haTe beoome oommon 
recreations ; wherein seKual perrerHons bare 'taken hold of the 
oiuema and a)l otber places ot amusement, wherein mixed, 
■emi-nude parties are ooDBidered the acme of BOctal progreBs 
aod wherein economio ooDditioDB aod aociaJ ooBtomB hare made 
marriage extremely diffioult. 

IV 

LEGAL ASPECTS OF THE SHARPAH 

From this discussion, 1 tbink, it has beoome fairly clear 
that-what we, at present, teohaiOaUy oall ‘Islamio l>aw’ is only 
a part of a oomplete scheme of lifa and dow not haTO any 
indepondeat nsistence in isolation Trom that scheme. It ean 
Deither be aadorst9ol*noc enlotoed s^rately. To enforee it 



aepmtoty woBli, js Awkt be aciuart ili* tartaaCiM oT tlM 
L»V'GiTei!. Wbat » Teqiiji«4 of ee ia to trMaleta iato prukiee 
tbe utire leleieio progreanae of HTe eod not a Ir^nMat 

of it. Tben and thea alooe ean the l^al aapeeta be properiy 
implemeDied. 

Tbie Bobeme of the Sliari'ak is, howeTer, diTided into many 
parte. •Tbere are aepeete of it «hioh do not need any «Ktnnal 
foroe for their entoroemeot ; they are and oan be mkforoed only 
by the eTĕr-avake eoneoienoe kindled by hie f»itb in a Unelim. 
There aro other parte «hiob are eDforced by lelam’B programme 
of eduoatipn, training of men's rbarecter and tbe poridcation of 
hie heart and hia morals. To enlorce certain other piLrte, Islam 
reaorta to the uee of the force of publie opinion : the general 
«ill and preBBore of the eoeiety. There are etill other parte 
«hieh hare hoen Bsnctided by tbe tradittona andtbe conTentiooB 
of Uaalim aooiety. A rery la^e part of the Talamie eyatem of 
la«, howeTer, neede for Ite enforcement, in all ite details, tbe 
ooerciTe po«ere aad authority of tbe atate. Politioal po«er is 
eaaential for proteoting the lelamio eyatem o^ ]|fe from 
dĕterioration and perreraioo, for the eradioatioo of Tioe uid 
the eatabliahment of Tirtue and, Saally, for the enforoement of 
all theee lawa thst require theaenction of tbe atate and tbe 
indioiary for their operation. 

Speskii^ from a porely iuTidirsl Tie«-point it ia thia laet 
part, out of the «hole lalamio sobeme of life, that the term 
“Law” oui be appropriately applied. For, it ie only thoie 
injunctions and regulationa «bich are backed by politioal 
autbority that are, in modem parlance, termed aa ‘‘Iav”. Bnt 
as far as the lalamio conoeptioo is roncemed the entire Shari‘ah 
atands aa aynonymoua «itb '‘law”, beoauae the «hole oode of 
Iife haa been deoreed by the An-Po«erfal SoTereign of the 
uniTerse. 'Ho«eTer, to aToid ooofaBion, «e shall apply the 
tenn "Islamie Law" to thoae portioDS of the 8hari'ah only 
«hioh demsnd the 'asnctioa of« the 8t»te-po«er for their 
enibrcemeat. 
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Major Brancbes of lalamic Law 

The eetabliihmeBt of a politioal authority whioh maj 
enforce Islamio Law reqnire8 a Constitational Law, and tho 
8hari‘ah haa obarly laid down its fundamontaj8. The Shar{‘ah 
hasprorided answers to the baeio que8tions of Constitutional 
Law and has solTod ita f«nda»ental problems, Ti2., Whatis 
the basio theory of tho State ! What ia tho aource ofthe 
authority of itt legislation I What are the guiding principles 
of state.poIioy t What are the ^ualiBoations of the rules of an 
Islamio Stato t What are the objeotiTes of an Islamio State 1 
In whom does soTereignty reeide and what are the diOerent 
oTgans of the State 1 What is the mode of the distribution of 
power between the diSerent organs of the Stste, Tiz., the 
Legialatnre, the EneoutiTe aod the Judioiary ! What are the 
oonditions &>r oitieenahip ! What are the righta and duties of 
Uuslim oitisens ! and Wbat the rights of non,*MusUm 
eitlsens {Zimmi») ! The guidanoe wbiob the Shari‘ah bas 
proTided in eespeot to tkese questions oonstitutes the 
oonstitational law of Islsm. 

Besides laying down the lundamentals of Constitutional 
law, the <SAort‘aA has alao enuneiated tbe basio piinoiplea of' 
AdmJnb^stiTe Lsw. Beaidee tbat, there are pncedetita in 
administratiTe praotioe establiahed by the Holy Prophet 
himseU (peaoe be upon him) and the first four rightly-gnided 
Csliphs of Iriam. For instanoe, tbe hari‘ah enumeratea the 
Bouroe of inoome permiasible f6r an Islamio State and those, 
whioh are prohibited. It aiso preeoribes the arenunes of 
npenditure. It lays down rulea of oonduot for the Polioe, the 
Judioiary and the AdministratiTe msohinery. Zt deSnea the 
reepoasibiUtiea of the rulws regsrding the moral and msterial 
welbbeing of the citisens, laying particular emphasia on their 
obligations as regards tbe euppresaion of Tice and the 

establiahment of Tirtue. It also epecihoally states as to what 

estent the State osn interfere with the affair8 of its oitizens. 

In this oonneotion, wo find not only deteotiTe principles but 
also many oategorioal injunctioos, The 8hari‘ah, baa giyen us 
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th» hro«a ft«m«wopk of Admi»i«tr«tiTO I,«w-ei«otIy in tho 
,«mB w«y «, it h«« giyen th« fima«ment«l« of ConBtitation«l 
L«w «nd hn, left it to th. di.or.tion ot tho Mn.ilm. to bnild 
up the detai]. in aocordance with the domonda ottheoge or 
oountpy in whioh thoy lirre—«uh)«ot, of ooup.0, to the llmita 

ptesotlhed by tho 8Aori'oA. 

Ptoooeding turther, we find tho 8hori'ol guidmg u. m 
oonneotiou wlth Public «■ w.ll .. Per.oo«l L«w-whioh «re 
e8.onti«l for tho «dministtotion of in.tioe. Thi. guldonco 
ooTor. 8neh «n entensiye fiold th«t we oon noyot feel the neod 
of going beyond th. 8ior.-oA for mooting our legi.l.tiye 
reguirement.. It. d.l.iled Ininnotion. «re .uoh thet they o«n 
«Iway. fnlfil tho n<ied. of hum.n welety in eyory «ge «nd m 
eyety oonntry-proyidol, of oonr», th»t the entire I.l«mic 
.oheme of lif« i. in op«r«tlon. Thoy «to » oompreh.n.iyo th«t 
wo o»n fr«mo det.ilcd l«w. foc «yery omorgenoy «nd eyory 
fre«h problem on theic ba.i. for whioh tho legiB]*tuce h«a hwn 
giyen the right of logi«l«lion. Ain«w. thn. ft«ined «te to ho 
ooneidered «n Integral p«rb of the lalemio L«w. Thot la why 
th«l.w.fr«medbyoucinti.t8inthe oarly doy. of I.I«m for 
tho mke of "Pubiio Good" form > p«rt «nd p.tool of tho 
Islamie Law. 

L«.tly. wo h«ye th.tr p«rt of tho L«w whioh de.1. with 
rol.tion. oi the I.lomio Stete with other »t«to., i.o., 
ldtetn«tlon.l Uw. In thi. oonnootion, too, tho 8llor.'oll gi 
u. eompreh.u.tyo regul.lion r.leting to w.r «nd po. 00 , nentr.hty 
«nd ollienoo, eto. Where, howoy.r, no .peeiBo miunotion. «ro 
lo bo fonnd, the l.ws o«n bo fr«mod in tho llght of tho genot.l 
direotiye. .. l»id down in thoip beholL 
Permtneiice and Change In laUmlc Law 

Thii brief olaseiAoation and eluoidation shows that the 
guidanoe of the Shari'ah eatenda to all the branches of law 
whioh hare been evolved by the ingenuity and needofthe 
human mind so far. This ia a standing testimony to the 
independenoe of the Islamic Law aftd its inherent potentialities. 
Anyhody who t«ko. tho troublo of meking « dotailed study of 
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the subjeot will be able to diBtingnieh between the part of the 
8hari‘ah whioh has a permanent and unalterable oharaoter and 
is, as Buch, eitremely benedcial for mankind, and that part 
whioh is Aeiible and has tbus the potentialities of meetmg the 
eTer-inoressing regnirements of erery time and age. 

The unalterable elements of Islamio Law may be elassihed 
under the fol]owing heada : 

(I) ThoBe lawB that haire been laid down in eiplioit and 
unsmbiguouB terma io the Qar’sn or the authentio 
TradiUons of tho Prophet. like the prohibition of 
alooholio drinks, intereat and gsmbling the punishment 
preooribed for adultdry and theft and the rulea for 
inberitanoe eto. 

( 5 ) The direotiTe principle* laid down in the Holy Qur*an 
and authentio TradiUons, e.g., probibition of tbe ubo 
of intoiioants in genersl, or the nullidcation of all 
eiohange tranaaotions whioh ars not the outcome of 
the free.will of both the parties, or the priaciple that 
men are proteotors and in oharge of women. 

(8) The limitations imposed on haman aotiTity by the 
Qar’aa and the Traditions ol the Propbet, whioh oan 
nerer he transgressed, e.g., the limitstion i.n oonneotion 
with the plurality of wiyes where the mai*mum number 
has been fixed at foar, or the limitation that the number 
of diroroes to s wife oannot exceed three, or the 
limitation imposed on a will, the amount ofwhioh 
oannot exoeed one-third of the total inheritanoe eto. ' 
It is these unalterable mandatory proWsions of the Islsmic 
Law whioh giye a permaneat oompleiion to the Islamio Sooial 
Order snd the oharsoteristio featam to its Culture. In faot, 
one osnnot flnd a single oulture in the entire history of mankind 
whioh oan retain its separate entity and its distinct oharaoter 
without possessing an unalterable and permanent element. 

lf there are no permanent elements in a culture and every 
part of it is subjeot to ohange, amendment and modiiication, it 
is not an idependent oulture at all. It js Just like a Auid. 
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whicb cftt} falt« asy aad erery ahapo and osn alwaya anffer truia* 
dguration snd metamorphoaia. 

UoceOTW, a thorough stiidy of theae direotiTea, iniunotions 
and limitatione will lead every reaaonahle man to the ooncluaion 
that ihey hare been giren to ua by tho SAori‘oA only for thoae 
mattera wbere the human mind ia likely to oommit errora and 
go aatcsy. On all auch oooaeioaa, the 8hari‘ah has, ao to say, 
aet the signposts hy issniag direetiTea of making oategorioal pro« 
hibitiona ao tbat w« may prooeed along the right path. Aad 
these signpostB far from impeding the maroh of human progreas» 
are meant to keep os eJong the road and to saTe ua from skidding 
away. In thia oooneotion, it might not be out of place here to 
refer to the lawa of the Shari‘ah gOTeraing marriage, diToroe 
and inharitanoe whioh were the target of Tery bitter critioiam 
in the reoent paat. It ia theae Tery lawi, howoTer. to whioh the 
world is Bow tnrning for guidnnoa, thongh afler innumerable 
bitter eiperienoM t 

The lecond part of Islamie l*w is that whioh it aubjeot to 
modidoation aooording to the need and regoirementa of the 
changing timea and it is thia pwt of the Islamio Law whioh 
endowa It with wido posaibilitiea of growth aad adTanoement 
and makee it faliy oapable of falfil1ing all the needs of an 
eipanding homan sogiety tn arory age. 

This pwt oonaiata of the foUowiDg:— 

(a) Ta’weel (laterpretntk») ; It oonsiatB in probing into 
th» meantDga of the injunotiona foand in the Qar’an 
and ttw Sunnah. Aa auoh, it haa always ooeupied and 
atill ooeupies a plaee of immenae importanee in Islamio 
Juri^ndenee. Whw tboae endowed with penetrating 
iasight mid legal aoum^ ponder OTer the injunetions 
of the Qur’Mk and the Sanitah, they find that many of 
them are oiwn to di^erent fniitfuiand Talid interpreta* 
tions. Coneequentty, eTery one of them aooepts some 
partieular interpretation according to his lighu oa the 
merits of the oase. In t^ way, the docm of diSerenoa 
of opiaiona haTo alwaya been opea in the past, ar» open 
eren today, and will oontinjue to rmain so in the fatare. 
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(6) Qiifaa (Deducttoa fcy Aaulogy) : It oonsisto in applying 
to a matter with reapeot to whioh there u no olear 
guidanoe, a role or iDjeootion arailable for some similar 
matter. 

(c) Ijiihad (Dlsc^aed Judgmeot «f Jnrista) : It ooneists in 
legUlating on matters for whioh neither any explicit 
injunotions nor eTen preoedento exiet, subjeOt«. of 
oouree, to the general prinoiples and preoepts of the 
8httri‘ah. 

(d) Utihaan {Jarlstic Pretoreaee) : It neans Iraming niles, 
if neoeseary, ia non.prohibrted mattere in oonlormity 
with the epirit of the Isiamio legal system. 

Any one who eonsiders the possibilities iohenjnt in the 
above.mentioned four ways of togisJation. oan nerer reasonably 
entertain any miagiTiogs as to the dynamism. adaptability. 
progrossire nature and power of erolutionary growth of the 
system of Islam. But it should be remembered that erery 
Tom, Diok and Harry is not entitled to eaeroise the right of 
To'we«l. Qiyaa, Ijtihad, latihsan. Nobody has erer reoognised 
the rlght of erery passer.by to gire rerdiot on problams of 
national impertanoe. Undoubtedly, it re^uires protound legal 
knowledge aad a trained miod to eoable one to speak with 
anthorlty on any legsl matter. 

Similar is the oase with tbe tolamio Law. Obriously to 
achiere the status of a jnrist one ehould be fally oonrersant irith 
Arabio language and literature. He should also hare a oomplete 
gra8pofthereal.hwtorioal background of the injunotions of 
totom. He should hsre special insight into the Qur’anic style of 
eipression. He should hare a thorough knowledge of the rast 
literature oa the Traditions of the Holy Prophet as well as of 
the Traditions themselres. 

In the speoial field of anaiogous deduotion, a Muslim jurist 
is reguired to possess a keeu TODse of legal judgment and tho 
requi8ite oapaoity for interpretaticjp of faots on the basis of 

analogy; otherwise it would not be possibie for him to Bave him. 

seirtoom tolling iuto errors. As regards Ijtihad, or original 
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legislation, it requites thi juriet to li*Te not only a deep knowl» 
edge of Islemio Law but also a deTeloped sense pf interiH^ting 
matters in the true Islamio spirit. Similarly as regards Ittihaom 
or tbe oonsideration of publio good and legislation for that 
purpose it oalls for a oomplete understandiug of the entire 
Islamic soheme of life as also a complete grasp of the spirit of 
Islam Bo that he may adopt only those things whioh oan be 
appropriately assimilated in the Islamio Soheme and whioh do 
not amount to driTing Bquare pega in round holes. 

And, oTer and aboTe ali these intelleotual acoomplishments, 
there is another thing which is Titally essential, and that is 
unstinted deTotion and leyalty to Islam • and a deep sense of 
acoountability before God. As regards those who oare little for 
God and of the Fin4l Aoeountability, whose watoh-word in Iife 
is sheer eipedienoy, and who pre^er the non-Islamio Talues of 
oultnre snd oiTilitation to those giTen hy Islam, they must he 
regarded as tbe laet persons to whom the work of Islamic legis- 
lation oan be entrusted. For, in their hands, the Islamio Law 
wiU only suETer perTerslon and oorroption. It will not grow, 
eTolTe and prosper. 

AN EX^MINATION OF OBJECTIONS ON 
ISLAMIC LAW 

We shaU now try to eiamine hrieBy some of the ohjeotigns 
nsually laisea against the demand for the introduotion and 
enforo6ment of Islamio Law in Pakistan. Those objeotions are 
many hut it would be an unneoessary waste of time to mention 
all of them here. Therefore I propose to oonBoe to the e*ami- 
' nation of those ohjeotions only wbioh are of a fandamentai 

1. “Islamic Laws are Antiquated” 

The ^rst objeotion thst is raised ia that, as the Islamio 
Laws were framed thirteen oenturies ago in the light of the 
rcquirementM 6f a primitiTe sooieBy, they cannot be of any use 
for a modern state of our age. 

I doubt Tery muoh whether people who take this staud aie 
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oonTersaDt eren witli the radiments of the Islamio Law and 
poBBess eren an elementary knowledge of it. Perhaps, they 
haye. heard from somewhere that the fuadamental8 of the 
iBlamio liaw were enunmated more than thirteen hundreds years 
ago, 'and they hare assumed that tbis Law has remained statio 
sinoe then and has iailed to respond to the re^airements of 
ohanging oohditionB of homan life. On this misconoeption 
they have further assumed that Islamio Law will be unsuited 
to the needs of the present-day sooiety and will oiog the 
wheels of progreas. Theso oritios fail to realiae, howoTer, that 
the laws propounded thirteen and a half oenturies ago, did not 
remain in a yaounm : they formed part and parcel of tbe life of 
Muslim sooiety and broaght into being a Stait whioh was run in 
tbe light of these laws. This naturally proTided an opportunity 
of OTolutioa of Islamio Law from the earliest days, as it had to 
be applied to day*to-day matters through the prooess or Ta'u>eel 
Qiyoe, Ijtihai and Utihean. 

Very soon after Its ineeption, Islam began to bold sway 
OTer nearly half the oitilited world stretobing from tbe Paoido* 
to the Atlantie aod during the foilowing twelTe hundred years, 
tbe Islamio Law oootinoed to be tbe -law of the land in all 
Muslim states. This prooess of the eTolution of Islamio Law, 
tberelore, did npt stop for a moment up to tbe beginning of the 
nineteenth oentury, beoause it had to meet the ohallenge of the 
eTer-ohsnging oiroumstanoes and face oountless problems oon- 
fronting differeot oouatries in diSwent stages of history. Etod 
in onr Indo-Takistan sub-oontinent, the Islamio CiTil and Pen^ 
Codes were in Tdgue up to the beginning of the nineteenth 
oentury. ' • , 

Thus, it is only for tho last ouo hundred yea^s that the 
Islamio Law remained inoperatire and BUffered stagnation. But, 
^r«%, this period does not form a big gap ahd wo oan easily 
make up 'for the loss with some amount of strenuous eSbrt ; 
secondly, we possesa full recor^ of- the deTelopment of our 
iurisprudenoe century by oentury and there oan be absolutely no 
groiind for fru8tration or despondenoy. Onr path ol legal pro- 
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gf©BBii, thaB, Mly inamin®d. 

■Od< 5B we lifcve grasped th« fund*m«ot»l prinoipleB *nd the 
bMio fbctfl ooDoemiag the 6Volotion of thb Meihio Bystem 6f 
Lbw we oannot remsin in doabt thet this bw shall be m res- 
p<«.W. to th. urg.. or . progrto.iv. .«i.ty iu th.prtoMt 

the futare as it bae boen in the paot. Only thoae who 8uffer 
from igaoranoe can fall a prey to Bnob nonBonBe. while those trho 
have a grasp Of iBlam and the lalamio Law, are aware of itB 
potmtialitiee of progroBB and thoBo who posBesB ev6n a CurBory 
knowledge of tho hiatory of its de^elopment, oan aever BUBpMt 
It of being an antiquated or n at^nant Byotem of law, inoapable 
of keeping paoo irith the maroh of hiBtory. 

2. «lalhmic IAwb *r« Rellg of Batbaritm’M 

The 'Beoond moet oommon <>fijection—an objection whioh is 
put ft>rw.rd publl.ly ouly iu . r<«u,d..bout.m.uu» but t^oh 
i. pretoutod wlth muoh y.h.m.uo. mid ymiom iu pny.» t.lk. 
i. that l!l.m i. iu«t s rollo of th. D.* Ag«i I And tbo«o who 
«.y «0 .Uo .rguo, with .u sir of h.oghtinto« «id Miogmioo, th.t 
tho "progTtooiy., oulturod .ud hum.no" outlook of th. mwilmn, 
enlightened age oan never tolerate Buoh "oruer’ penaltiee as 
th. outtiug of th. h«id«, or Soggiug, or «toulug to do.th- 
penaltiejB imposed by lalam for oertain. orimeB. 

This objeotion ahd thifl all^ation, ooming as it does from 
the BupporterB, of modem WoBtem oivili*ation, makes one gaap 
withwonder. It is, indeed, amaeing to hew that the notmal 
value8 6f the preBent age aro ‘‘advanoed” and “ptogrtB8ive . 
The heartlesaneBB shown by the “enligbtened” man of today to 
his fellow beings hardly fiadB a parallol in the darkeet ages of 
hiatory. He does not puniBh by Btonlog to death, bnt he oan 
kill people indieoriminately withthe atom bbmb. He doeet not 
merely out off the hands of thepeople but he also tears their 
bodioB into Bhreds. He is not oontent with Aogging, he would 
like to burn alive the people e» maaat and maattfaotare soap out 
of the fat eitracted from their dead bodies.i LeaviQg aside 
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theee demoaatrktions of heartieasaess daring the period of w»r 
wherein everythiiig i« oonaidered f«ir nowdays, the modern man 
brutaHy ohastises—and does it nnSparingly—the politioal 
“orimhmlli” : the alUgtd "traitors” to the nationai oause and 
the riTaU in the eoonomio and politioal heids. The highly ohjeo- 
tionable and inhnman modem metiiodB of inrestigstion and 
eStortion of oonf«asi(m employed eee» bejbre proving}h€ chargea, 
sre Mi open seoret. In view of these faotB, it is non-sensioal to 
say that the modem man oannot tolerate the punishments pres- 
oribed by Islam fop proved and eetabliahed oriminsls beoause he 
poBsesses s moie redned outiook ; and it does not lie in the 
mouth of thoae who oan tolerate bloody “purges" after oon- 
oooted oohlesaiona and phoney traiJB and who uphold politioal 
mqniBitionB and oonoontration oampa, to ponr out venom agsinst 
the Islamio Penal Gode.^ 

The trath is that it ia not the Beverity of the panisbments 
in Islam whioh the npholders of modern oiriiisation abhor, fep 
they reaort to eveo more tortuons punishments themselves. Tbe 
reoBon for their hyaterio outbnrsts against this sDe^ed “bar- 
barism” Ue« aotuaUy in the perreraion of moraJ v»lae—that is, 
in the iaot that they do not Uiink that erimes like drunkenness 
and adnltety deserre even a word of-peppo»oh, what to spesk of 
painfal puniahmenta. Had they been opposed to tbese punish- 
mmts on humanitarian oonsiderations, they woald h»vo like- 
wise oondemned the bratal punishments given to people on 
Aimsy politioal and eoonomic grounda. They oomplain in 
pMpeot of Islam only bocause they do not »t all deqm as a sin 
or orime msny a thing oondemned by it. 

I wonld like to put s «traigbt guestion to these vsrietieB of 
“modemity" : "What are the ralues that you beliove in t Do 







ideology itself. In this oasa yoa ahouJd hare the oourage to 
deolare that you rejeot laiam ootright. la it not looliah to 
allege faith in a Gh>d Whoae lawa you oonsider as baTbarous 1 
Anjhow nobody oan remain inaide the pale of lalam after hold* 
ing snoh an opinion about the law of God.t 


3. The Bogey ef Secterlaa Dlffereaces 

We hare dealt with two objeotiona ao far. The third 
objeotion ia that there betng many aohools of 
Jariaprudenoe, it ia not poaaible to erolre as agreed oode of 
law whioh might be aooeptable to all tbe aohoola of Muslim 
tboaght. It ia this objeotion os whioh reats tha last hope of 
the opponenta of the laUmio Law, and they aeem toieel 
conddent that on this oouot tbey wiJl be able to aoore a point 
by driTing a wedge among tbe Mnalima. MoreoTer, this 
problem alao baflUs many ainoere people who are loyal to Islam 
and who, not being tuBy oonTertant with its teeobinga. lail 


1. Hero the learned author ie replyiiig to those oritlos wh 
HuBlima but under the apeli oT «lieo inAuenoes want i 
basio teneta of laUm, without nny regerd for tbe aplrit 
laUmio ideology. They ere apologetio in their attitude 
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anderstaDd how the ‘oomplioation* oan ho remoTed. The fact 
18 that thiB oomplioation ia merely a Agment of fertile 
imagination, for, theexistenoeofdi£ferent aohoolB of law oan 
nev6t beoome an obitaole in the way of the enforoement of 
iBlamio Law. 

The drst point to be nndetetood in this conneotion ie that 
the broad outUnos of Islamio Law, oonsisting of mandatocy and 
unalterable oommandmenti and fnndamental prinoiples and 
limitations hsTe always been aeoepted nnanimonsly by . all the 
Mnslim sohools of thought. Neither there erer was, nor there 
is now, any oondiot of opinion regarding this ^rtion of our 
laws. WhateTer diffetenoes had eTor arisen were always in 
oonneotion with the details .that were to be framed through 
interpretation, deduotion and Ijtihad —all, of oourse, within 
limits presoribed by Islam, 

The hature of these diSerenoes oan also be uhderstood by 
the faot that rules detiTed by jutists through interpretation, 
deduotion, Ijtihad or Utihtan oould heTer aoqnire the foroe ol 
law without either being aooepted unanimously [Ijma') ot 
haTing the approral of the majority [Jamhaor). This expl^ 
why tho phrases Uke (unanimoua agreement), 

(majority agreement) and Asia (adopted 

judgement) are appended to the eipressioa of fisal opinions by 
our jurists in disouising legal matters, and it signiSes that 
their opinion had finaUy to obtain legal sanotion in order ta 
beoome a law for Muslims. 

These unanimouB or majority deoisions oan be of two 
kinds : 

Firatlff, thoie wbioh hare always been aooepted by the entire 
Mu^lim world or by the majority of lyiuBlims. 

Seeondly, those based on the unanimons agreement of the 
Muslims of a paTtionlar oountry at a partioular period, or of 
their majority. 

Deoisioni ooming under thq first oategory, if based on 
unanimouB agreement, are not subjeot to roTiew and shonU 
always be aooepted as part aud paroel of.Huslim Law. 
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Deoisioas made hy majority agreetBent oan be aooepted as 
law only if'the majority of the Muslimi of the, oountty wherein 
th^ hare to be promulgated ^so aoM^ them, as suoh. If 
the majority of that oountry aoeepts them, they will become a 
law for thjs oonntry, otberwise not. 

8o muoh abont the paat. As for the future, the lawa whioh 
are aocepted unanimoualy by majority of the MusUms of this 
oountry, will be enaoted here. In the past too, thia has been 
the_ praotioe and no law oaed to operate witiioat either tiiĕ 
ananimouB aK>roT»l or the approTal of the majority of the 
MusUms. And it ia this method whioh ia praotioable eren 
to^y. I do not think that any other prooadue oan be 
preaoribed from the demoeratie point of Tiew either, 

A qoeetioii may be aaked as to what would be the pesition 
of thoae Mualims who might not agree with thĕ majority.i 
They are entitled to demand the en^oreemen^ of their own Codĕ 
ln their peraonal matters and thia deuand of theirs must ba 
aooepted. But, of oonrse, tha “Law of the Land” shall be the 
ooe whioh haa the aaaotioo of the majority. 

I Mn aure that no Mualim of aoy aeot would erer adopt the 
foolish positiOD of preferring the oontioaanoe of un^Isiamio lawa 
itt P^atan on tbe ground that he ia not in i^reemeDt with the 
riewa ofthemajority of Muallms on oertaiu points of Islamic 
Law. Obrioualy we oannot diaeard tbe Islamio way of iife 
simply beĕause we are not onanimoua on all details of law. 
Has tbere erw been or oan there erer be aoy law or aystepi of 
Iife on all detaila of whioh ail its followers were, are or oan erer 
be unanimoas ! What do you say about the legal system. that 
is in foroe ih the country at preeent or anywhere else t 
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4. Tlle Problem of NoB-MiMllm Mlootltlei 

Tho loet importont objeotlou io thi. i. 

18 a aabstaatia] non-Muali».» ^ there 

«Moot tolerate Wn- ___ ,l * *^iQgm Pakiataa who 


This obieotioo ia ba a ed on .em.oe - o • , . 

aTttuT “ T ‘ho“^ob7em. prey^ 

»..“det.3l„;' -di-lp..ethefo*„,.hi. 
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‘hi. ti*h. i. ,h. 

^1.» wtr.ht‘*ff».LiT..;!L\hL“,.‘r/f'‘t‘h.‘°i,.L' 

io “ i“'*f'“i i.»’ •»'i »bi.h „iioo„ia|.d tho ptiimiple thot 
..Mled .«etdioj to hi. „„ Por».., j,,, "* 

-,.i......io”rrmT^-rd^^^ 

,r,'- 

juatico and ^ainwaa that the leaw whioh oomiaand ^ 
ofth, m.i„t„y b.,,B, ,i,ht.„r„T!tt! ,°*‘’Tt 

liuii,. oeoomo th„ L.w of tho. 


«iuotitio. ootitioj d.m.iid-1 
]egitim.to right. .nd mtereito .od wo e 
thi. d.mmid .. I8l.m it.olf ooj„i„, |j; 
f.ir f„t tho mioOTitlo, t„ ..k to thtow o„ 
•nd i.lroduoo l«w, whioh are ag.i,st 

f„rtho.«ko„fapp„,si„gthem. Wheo wo i 

„f f„reigo domiiiaiioo, wo tolor.tod-the sopi 
lews. B„e oow Wheo we eto msateis of „„ 


afeguard 8 fof their 
re bound to oonoede 

r ideology e?-©rboard 
oonT^tiona merely 
^ere helplesa beoause 
emaoy of Un-Islamio 
destiny, we oanno* 
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replaoe Islemio Law by thoee of *ny other type withoat 
ooasoioue epoetasy and betraya) of Islam. Are the minoritiea 
really entitlod to aak the majority to giye up ita religion and 
ita way of life 1 HaTo they the right to demand that the 
majority should giTo up the prinoiplea whioh it oonsidera right 
and adopt others wbioh are against its oonTiotions 1 Or is it 
reasonable that in a multi-religious country all the oommunities 
ahonld beoome irreligioua ! If the answers to all these queations 
are in the negatiTo, I'find no reason wby 'Islamio Law’ should 
not become the ‘Law of the-Land* in a oonntry where Muslims 
are in a predominant majority.i 
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Legislation and 'Ijtihad' 
in Islam 


MAULANA ABVL A‘LA MAUDUDI read »p»per 
entitled ‘Bole of IjUhad aad Soope of Legialation in 
Islsm’ st tbe Co]loqaiam on lelsmio Cultare beld st 
Lshore in Jsnusr^ 1958. He wse s delegste from 
Pskistsn snd wse slao s member of the OrgsniBibg 
Committee of the Colloqaiam. This psper eonstitntes 
Srst seotioD of the present ohspter. Its seoond seotion 
consists of the reply wbich be gsre to the objeotions 
rsised st his ssid psper. The third snd the Isst 
seotion hss been tsken from s note of lfaulana 
ilfaududt whioh he wrote in reply to s ^uerj snd whioh 
wsB published in Ch%grcih~t-1'4A, lalami Qanoon Number, 
■■ Vol. ir (Vol. 12 : No. ^).—Bditor. 



LEGISLATION ANB ■UTIHAl»' IN ISLAM 

»Q »do<)UQ)to »ppr«oi«tioQ ot tho nbjMt oadec diaonuion, 
tTo bMio ibota have to bo ^oorty bom» in miiid, tis ; 

(i) tbe SoTerwgoty of Qod, &nd 

(ii) the prophethood of lfohQmm*d (peaoe be npon him). 

Islam ada»its.ofno eoTonignty exoept tbat of God and, 

oonBegti^tly, does not reeogniae anj LaV'giTer otbar tham 
Him. The Cono^t o£ the oiuty of God, as adTooated bj th» 
Qar’an, ia not Htalted to HU being the aole objeot of worahip 
in the religions aenM alone. Along with it, He ia inTeated 
vith oom;^te 'I^at eoTeceignty’, in the aenae in whioh tbe 
term ia nndentood in Jnriapredenoe and PoHtioal Soienoe. 
Tbia aapeot of the legal eoT«eigntj of God ia m mnoh and m 
olearly emphaaiaed h; the Qur’an aa the one pertaiajng to Hia 
being the only deiiy to be worahipped. Aeootding to the 
Qur’an theae twin faaete of thc DiTinity of God are the aiw 
qm non of tbe DlTine Eniity and are ao TiHlly interlinked 
that a negation of eitber <p«o/acfo in^ringea the Tery eonoept 
of Hia diTinity. Aod the Qar’an leaTea no room for the 
impreaaioB that tbe diTine law may mean marely the law 'of 
nature aad notbing more. On the oontrary, it reara the entire 
edihoe of ita ideology oo the baais that manhind ahould order 
the^ffaira of ita ethioal and eoeial life in aooordanoe with tbe 
law (<SAart'aA) that Ood hM oommunioated through Hia 
Prophets (may Hia bleMinga be on them). It ia this tubmisaion 
to the reTealed law and aurrwider of one'B Ireedom to it that 
has been asaigned the namo of Iriam (aurrender) by the Qur’an. 
It denies in the olearat terme the Jight of man to e^eroise any 
diaoretion in suoh matters as haTO beeo deoided by AUah and 
Bis Prophet (peace be upon him). 

Says the Qur’an : 

“It is not for the faithful, man or woman, to deoide by 
tbemselTes a matter tha| has been deoided by Allah 
72 



to Allah and Hia mesaengar ia certainly on the wrong 
path”. (.1^ : 

I 

PROPHETHOOD OF MUHAMMAD (pbuh) 

The socoud polnt whicli is as fuDdameutaI in islam as is 
the Unity of God, is tho huality of tho Prophethood of 
Muhammad (may God’e blessings be on him). It is roally 

1)ecause of thie faotor that the concept of the Unity uf God 

tranaforms itseir from an abstract idea into a praotical system 

and the whule ediiioe of the Islamio way of 1ife is raiaed upon 
this foundation. Acoording to this concept the toachinge of 
all the earlier messengere of Allah hare been incorporated, 
with numeroue impoi-tant additlons uud alteraijons in tho 
teaohinge of Muhammad (may God’s bleseings be un him). 
Honoo those leachinge oonstitute ihe only source of Divlne 
guidsnce and law, as no furthor reTealed guidance is io cDmo 
to whioli it may hocome necessary for mankind to turn. It is 
this diepeusation by Muhammad (roay God’8 blossings he nii _ 
hicn) that conetitutea the SUPREME LAW whioh rcpreBonta 
the Will ef Ood, tlie real Sorereign. This Law has liocii 
bequeathed to us by the Holy Prophet (peace be upon him) iu 

First : the Qur'an which embodies, word by word, the 















(lemanAtrate ho-w an ideal oiTiliaation, foaiided on tho principicB 
of Islam, eonld bo established. Thie entire life-work ofthe 
Holy Prophet, whioh was oompleted tn twenty-three yeare of 
his prophethood, is the ^«niiaA whioh in oonjunotion with tlie 
Qur’an ^ormalates and completes tha Supieme Law of the real 
.Sovereign and this Law constitutes what is oalled “£!hart‘aA” in 
lalamio terminology. 

SCOPE OF LEGISLATION 

From what haa been Btated heretofore one is apt to think 
that these fuadamental faots leare no rooro for Iniman logisla- 
tlon In an lalamio State, beoaoaa herein all Iegi6lative ^unctions 
ve8t io God aod the only funotion left for tbe hluBlims Hes in 
thelr obserranoe of the God>nade law ▼onohBafed to them 
through the ageooy of the Prophet. Tbe faot of the matter, 
howeTer, is that Islam does nottotally eiolude buman legisla- 
tion. It only llmits Its scope and gudies it on right lines. 
Human legislation, according to Islam, is and should be subjoot 
to the Supremacy of Diviae Law snd within the limita presoribed 
by it. 

Xow I prooeed to desoribo tbe scope and limita of thki 
legislation whioh, in Islam, takes the lollowing four form8 : 

1. Interpretatlon 

In oertain matters the Qur’ao and the Sunnah have laid 
down olear and categorical iniunotions and presoribed speci&o 
rulea of oonduot. In suoh mattera no jurist, judge, legislativo 
body, not eyen the Ummah as a wbole, oan alter the speoiho 
injnnotions of the Shari‘ah or tho rnlea of hehaviour expounded 
hy it. This does not mean, howoTer, that there is no soope left 
Tor legislation in this sphere. The fuDDtion of liuman legislation 
in relation to suoh matters lies in 

(a) ilndmg out eiaotly snd pcaoisely what the law is ; ita' 
nature and extent, 
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(^) determining its meaaing nnd intent, 

(fi) inrestigating tlie crmditions for whicsh it is inteiuled 
find the way in which it is to be applied to tho 
practical problems, 

(fj) working out minor detaile in the oase of such lawa as 
are too bri6f for a atraightaway application in actual 
life, and 

(«) determining tbe extent of its applicability or non- 
applioability in caae of oiceptional circumstances. 

2. Anaiogy 

Then thero are those typea ot problcms about whioh 
although no speoiAo injunotions hare been laid down in the 
but proTiaions hare been made about some analogous 
situations. In tbis sphere the fnnot]on of the legislature would 
be to apply such injuiictions. after a preoise approolation oC the 
reasona and causes unilerlying them, to al) thoee matters 
whereia identical cauaal connectioas aotually esist and to 
eiempt all such cases from their applioation wherein these 
eonneotiona are non^eilstent. 

3. Inference 

There is yet another oategory of human aSairs about wkioh 
the SAari'aA has preaoribed no ■peoiilo guidanoe but haa laid 
down broad prinoiples or indioated the intention of the Lawgirer 
as to what is to be encouraged and what is to be disoonraged. 

In regard to suoh ' aifairs, the fnnction of the legislature ia to 

understand the principles of the 8Aari‘ah and the intention of 
the Lsw.girer aud formulate suoh laws about the practiosl 
problems as are based on these prinoiples and fulfll the intention 
of the Law-girer. 

4. ProYlnce of Independent Leglslstion 

Apart from these, there is yet another Tast range of human 
affairs about whioh the Skari‘ah is totsUy silent. It has neither 
made any direot proTision iikrojpeot thereof nor is there any 
guidance for identioal or kindred situations so as to enable us to 
draw an analogioal in^orenoe thoreiroin, This silence is' by itseW 
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indio*tiTe of the faot that the Supreme Law-giyer has l6ft it to 
human beinga to deoide auch laattera in their own diaoretion 
and judgement. Henoe indepeadent legislation can be reaorted 

to in tiich cHBet biit it muat b* in consonance with the real aujnt 

of [alam and itt general prinojplea and, what ia moro important, 

siiould in no way bo repiigoant to tho goneral pattern and 

temporament of lalam. Jt muat uaturally and appropriately 
fit into the gsneral aoheme of tho laiamio ideology. 

IJTIHAD 

The whole of thia legialatiTO proceaa which makea the legal 
aystem of Islam dynamie and roakea ita development and evolu- 
tion in the ohanging oiroumaUnces pcaaible. lesulta from a parti- 
oular type of academio reaearoh and intelloctual 6ffort whlch, in 
the terminology of talam. is called Jjlihad. Literally the word • 
Ijlihad meana to put in the maximnm of effort in performlng a 
job hut teohnioally it algniSea ‘maiimum effort lo aaoertain, in 
a giTen problem or iaaue. the injunction of lalam and ita real 
intent’. Some persona eeem to be labouring under the erroneoua 
impreaaion that Ijtihad meane oompletely independent use of 
one’8 opinion. But no one cooTersaot witb the nature of the 
lalamio Law can imagine thst there can be any place for thia 
kind of independenoe in the legal ayatem of Islam. The real 
law of lelam ia the Qur’sa and the £IunnaA. The legialation that 
human being may undertake muBt Maentislly be deriTed from 
this Fundsmental Law or itshould bewithin the limite preaeribed 
by it for the uae of one’B diaoretion or the eieroiae of one s 
opinion. For Ijtihai that purporta to be Independent of the 
.^hari‘ah can neither be an lalamio Ijtihad nor ia there any room 
for Buoh an inoursion in the legal syatem of lalam. 

Essential QuaIiflcatIon8 

It ia olear from whst hss been aaid above that the purpoae 
andobject of/jttSad is not to replace the DiTine Law by man- 
made law. Ita real object ia to properly understand the Supreme 
Law and to iinpsrt dynamiam to Uie legal ayatem of Islam by 
keeping it in conformity with tho lundamental guidanoe of the 
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Shari‘ah »nd abreaat of the ohanging eonditions of the world. In 
Tiew of this hasio faot, no hoalthy Ijtihad is possible unless our 
law-makers are equipped with the foIlowing qualification8 : 

(1) Faith in the ahari'ah and oonriction of its truthfuln688 ; 
a sincere intention to follow it; abeenoe of any deeiro 
to aot independently of it : and the will to deriye 
inepiration and aeqaire ail objeotiTes, prinoiples and 
Talues from it and not from any other souroe. 

(2) A proper knowledge of tbe Arabio langua^, its 
grammar and literatnr» beoause the Qur*an has been 
reyealed in thie language and the means of ascertaining 
the iSunnaA alao depend npon thia medium. 

(3) Such knowledge and insight in the teachings of tho 
Qur’an and the aunnah as would eaablc one not only 
to be oonTeraant with the details of Islamio iojunctionB 
and their application in aetual praetioe but fully to 
appreciate the baaic prinoiples of the akori^uh and its 
objeotiTee. One sbonld know, on the one haud, the 
Shari‘ah'a oTer-all reform scheme froin human life and, 
on the other hand, the exact place of caoh aspect of 
life within the frame-work of tbia oymprehenriTe 
scheme, the linee on which the Shari‘ah deairea to 
mould human life and •ooiety and the objectiTes 
underlying it. In othor words, sueh knowledge of the 
Qur’an and the 8unnah ia the «»ne gtto non ttf /;f as 
would enable one to grasp the kernel of tbe Shari‘ah. 

(4) Aoquaintanoe with the contribntions of' tho oarlior 
juristB and thinkers (Mujtakidin) of Talam. Thi.s is 
nooessary not merely for training in tlio tochni.jue of 
/jhAad but alBO for tho sake of enauring continuitr in 

the eTolution of Jaw. Of course it ie not, aiid should 

not be, the purpose of Ijiihad that eTery genoration ma}- 
necesaarily destroy or disoard what preyioas genor» 
tions haTe built and thue try to build the wi r.), 
structure alresh. 








(6) Comm8nd.ble chai.oter .od coodaol .□cording to thc 
Islainic ethical Bt&ndard. Abeence of this virtue 
bound to aSeot adyereely the quatitum of publio trust 

in the legiBlatora. A law made by the yjttAod of un- 

worthy indiyidualB, deyoid of good moral oharacter is 
nob likely to inepire teapeot and conSdenoe m the 
Muslim people. _ 

Thc.hoved«.ctiptionotthc cMcntml qu.l.ilc.t.on. doe. 

not .nt.il lh.t .n, f 

certiAoate betore the commencement of h.. a8B.ga 
ITtully po..e..ed ot them. E.thet the ide. .. merely to .ho. 
Ihst . he.lthy detolopmont ot I«l.m.o 1»» ™ 

,u.Ua..tion.. Any lcgi.l.tinn m.d.tt.ltcn .ithout th..e t.qm_ 
.Ite» would noithot {* into the leg.i .y.tem et 
it ever ho p.l.t.ble to lh« Mn.lim «.ciety tc .cccpt and 
digOBt it. 

Tecbniane of Iltihad . , j 

Ju.t ». Jj!.l.ad .nd uiy l«gi.l»tion b.md thcreon depend. 
tot it. populat .ce6pt.nce on thc .biiity «t tho.c re.pon.ible tot 
It, .imil.tly it. suoo... would. td . l.tg. degtee, depend upon 
the employment of a correot method and proper techmque. A 
Mujtahid, whether he is ei^aged in the interpretation of injuno. 
tions or is busy in analogioal roasoning or in drawing inferenoes, 
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partioular issue. rurthermor», the methods adopted for putting 
construotion on the Qur’an and the Sunmh ehould be reasonable 
and well-recognised. While arguing from the Qur’an it is imper- 
utiTO to interprot the meaning of a Torse in aooordanoe with the 
requirement8 of the language, i.e.. Arabio loxicogfaphy. grammar 
and established usage whioh sbonld fit into the conteit of the 
Terse and may not be ln oonAiot with the obserTatione made 
elsewhere in the Qur’an on tho same topio. In sddition to that, 
if it is not positiToly supported by word or deed of the Prophet, 
at least the SunnaA be not oontrary to suoh meaning. While 
drawing upon the ,S«ntioA in ooneonanoe with the eonsiderations 
of language, its rulea and tho oontert, it is also essential that 
the traditions whioh are relied upon about a partioular matter 
are authentio ones in acoordanoe with the principles ooncerning 
thi» branch of knowledge (of Traditions). that other releTsnt tra- 
ditiona are nob ignored and no aingle citation (IChabar-e-Wahid) 
ia allowed to hold ita own againat a Sunnah that baa been well. 
eatabliehed on the abrength of authentio aouroea. Any Ijtihad 
based on wisbrul iaterprelation and in diaregard to these 
.preoautiona eron, if raieed to bhe atatue of law by dint of politi- 
oalpower, willneitherbeaooeptedbythe oolleotiTe conscience 
of the Muslim oommunity nor oan it form an integral part of 
Islamio system of law. As soon the political powet entoroing 
snoh a law disappeara froai the politioal arena, suoh a law would 
befthrown into tbe doatbio. 

How ^tihad attains tbe atataa of iaw 

A nnmber of methoda haTe been reoogniaed in the legal 
system of Islam wheieby an IJtihad aoquireB the foroe of law. 
Wirstly, oonsensus of opioioa {Ijma') by the learned men of the 
oommunity. Secondly the Ijtikad ot an indiTidual or a group of 
indiTiduals may gain wide popularity and people may suo moto 
adopt their Terdiot, for instaiioe, the Ijtihad of the Hanafite, the 
Shafe‘ite. the Malikite, and tbe Hanbalite sohools oflaw w^re 

Toluntarily aooepted by large gioups ot'Muslim masnes. Thirdly, 

a Muslim gOTernment may adopt a partioular pieoe of Ijtihad 




















tho judiuial pronouaoemeats of the Rigbt Guided Caliphs—giren 
by thom in their judioial oapaoit; as Oalis —did not acquire in 
Islam the Toroe of law. Tbe conoept of the *‘judge>inade-law'* is 
loreign to the legal system of Islam. 

II 

THE PLACE OF SUNNAH IN ISLAMIC LAW 

1 will try to answer as briefl; as possible the oritioism that 
haa been o£ferod od my paper od : ‘The Role of Jjiihad and the 
Soope of Legistation in Islam.’ 

1. The Grst criticlsm relates to tbe statua that haa been 
assignod to ‘Sumiah’ along with the Qur’an. In dealing witb 
this I should like to mentioa a few points in a cortsin 8equence 
80 that the problem may be olariGed. 



































stating that Muhmmad (peaoe be ott him) was not merely a 
messenger but a diTmely-appointed leader, niler and teaoher as 
well, rendering obedtence to whom ia obligatory on the Mualims 
and whose li{e had been put forwsrd by God as an ideal to be 
followod by the faithful. Reaeon and intelleot fail to conceive 
that a prophet ia to be treated as euch to tbe extent murely of 
tranamitting the word of God and, thereaftei , be te reduced to 
the leTel of a oommon man. In eo far as tho MuBlime are con. 
oerned they haTe, from the adTent of lelrm up tr> thi* day, 
unanimously upheld, in etwy age and clime, that the Holy 
Prophet was an Ideal to be imitated, and his injunctions snd 
inhibitions were obligatory oo thebelieTers. £veD a non.MusIim 
Btudent of lalam oannot deny the fact tbat tbe Muslims haTe 
always assigned this position to the Holy Prophet and on this 
rery basis his Sunuah has been treated, aloog with tho Qur'an, 
as a souroe of law in the legal system of Islam. I cannot indeed 
imagine how anyone can ehallenge thia legal aspoct of the 
Sunnah unloas he takes up the position that the Holy Prophot 


























ing all the time without any break. The deep similarity whioh 
oiists at present among the Mnalims the world over in respeot 
of their heIiof8. mode#of thinking, ethioal Btandards and valae8. 
aotB of worship and mundane affaire and in thair sooial concept 
and ways of li^e (wherein the elements of Bimilarity sre more 
than tbose of diaparity and whioh is the largest iundsmental 
faotor in keeping them together as an I7mmaA despite being 
scattered all over the suriaoe of the earth) ia a positire proof of 
the faot that thia aociety was estabJished on a Sunnah and that 
tradition has continued withoot interruption throughout these 
loDg centuries. There is no “miiwing link” for whioh we may 
have to searoh in darkness. 

The second historical faot whioh is 6qually .potent ia that 
the Muslims have. in every age, after the death of the Holy 
Prophet, been endoa^ouring oonsistently to asoertain what 
eiactly his established Sunnah is, and whether any iioveI faotor 
{bid‘a) was entering into their system of IHe tbrough some 
forged means. They neither were nor oould afford to be oareless 
aboat inTestigating and asoertaining the Sunnah beoanse it had 
the status of law for them, it forined the basis of judioial deoi. . 
sions in their law-oourts, and all their affairB, were being 
managed in accordanoe with it. The means of tbia researoh 
and the resultB thereof hsye been» bequeathed to us from 
generation to generation, from the time of the dret lalamio 
























made an eiouee for giTing up the Sunnah i The principle bes been 
aocepted in tbe past (and eren now tbere is no alternative but 
to aooept it) that whoeTor puts for«ard anything as the in- 
junotion of tbe Qar’an or the injuDotion of the Sunnah sbould 
produoe his arguineats in support of bis olaim. If bis argument 
is aound, it vili be aooepted by the learned men of the Ummah 
or at least by a large seotion of tbem and aaytbing wbioh would 

bsdeTOidofooaTinoiQgargumentwilUt8elfazileout and will 

not be able to gain any groond. This is the prinoiple on the 
basis of whioh milUons of MusUms in yarious parts of the world 
hare agreed on a partioular jarietio'sobool of tbought and large 
blooB of their populations baye establisbed their sooial aystem 
on the Btrength of a partioular ioterpretation of tbe Qur’anio 
injuactions and-a partioular set of tbe proTed <SunnaA. 

2. The seoond oriticism tbat bas been oSeied about my 
paper is tbat there is oontradiction in it. A oertain oritio has 
sought to point out tbat on tbe one hand I haTe stated that no 
one has the authority to ohange the olear snd positiTe injuno- 
tions of the Qur’an and Sunn^ih, and on the other I haTO said 
thst in exoeptioaal oonditioos and ciroumstanoes Ijlikad osn be 
utilised to ascertain the aituatione ju8tifying deTiations from 
these injuuctions to suit the enigwcies of the time. I hsTe not 
beeu able to sppreoiste the nature of the alleged contrsdiotion. 
Erery Isw in the world makes proyiBion for eioeptioDB from the 

general rules iu abnormal and extraordinary situations. In the 
























should fae Binoorely desirouB of fo»owing the dictates of the 
Shari'ah and not wanted to orerstep its limits t Or the condi' 
iiiontbat they ehoutd be 0ODveraant with the ianguago of tbe 
Qur’an and the Sunnah t Or the condition that they should 
havo made such a deep etudy of tbe Oui^an and the Sunnah as 
would enable them to fully understand the system of the 
tSAari^oAI Or that they should be oogniiant of the oontributions 
made by the past Mujlahidint Or theconditioD that they should 
be couTeraaat with the probleins aad aiTairs of the world 1 Or 
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sound learning and whose motiTo» and aincerity is lookcd npon 

as donbtful and questionablo i Can tho/v7'7tad porformed by 

such poople OTor win the SHpport, confidftnre and loyalty oT tlns 
people 1 And if it eannot, aa it ia bound to, tlien of what yaluo 
would it bo for ns and the posterity ! 

III 

IJTIHAD, IJMA* AND SHORA 

Outlioe : 

It setma Ihai the peoph art going to the oppoaite extremea in 
dealing wilh tAe nature andaeope of legislalinn in lalam. Some aay 
thai there ia no acopejor legialation tn lalam. Law haa been reoealed 
by Ood and Hie Prophet and the Mualima are lejt only to Jollow the 
law tn the preacribed Jorm. Some othera hotd that there ia unlimited 
ecopejnr Jree legialation in lalam and they say that the rulera are 
entitled even to change or make amende t» the Jorma oj^worahip 
{Ibadaat) delermined by the Boly Prophet. For instanee, tkey 
permit them tn change thejormojlhe prayer, oj thejaat and the like. 

'Pleaae lel ua know what »» the real eeope o/ legielation tn 
lalam and whal 'Jorm can legialation lake in an lalamie State. 
Pleaae aUo let us know what ia Ihe legal poaition of Ihe 2>ST9onal 
and eonsultatioe uerdicta oj tke right-guided Calipke and of ihe 
opinions of the legiats of the paat. Alao throw eome Ught on tke 
concepta of Ijma' and Shura. 

Aoswer : 

1. In Islam, there ia no scope for legislation in the iield of 
worshipa. Their forms haye been laid aad cannot be changed 
or amended. But in the field of indiTidual and social atTalra 
{Mu'amalat) there is a limited soope for legislation in matters 
about whioh the Qur’an and Sunuah are silent. 

The basio principle whioh bolds good in Islamio law is tliat 
in respeot of worships, do what bas been prescribed and do not 
innoTate ; while in respeot of tliB general a£fairs of Iife, follow 
that what has beon oommended, aToid that what has been 
lorbidden, and where the Law-giTer has not giTen any guidance 






“The rule for worships ia a little different from the one 
for general aiTaira of life. In general affairB the law is 
that where the aoTereign is silent, the people are free 
to aot on their own rision. This is the field of 
permissibles, Bnt oontrary to tbis, in respect of matters 
of woTShip and prayer no auoh thing can be adopted 
whioh has no basis in the Shari^ah. For 'ibadaat are 
directly related to thecleiu* oommand and the will of 
God. The reaaon f<» this distinotion is that in the 
general worldly matters we oorseWes may, with tbe 
help of our own intelleot, disoorer the right path, but 
intelleot oannot guide OB !n ihe realm of worsbip. It 
cannot tell us how to get nearest to the Lord”.^ 

2. In the realm of the general ailairs of )ife {Mu‘amalat) 
leglslation oan be made in foar tields, Wa : 

(t) laterpretatioo, i.e., tbe ascertainmest of the intent and 
the meaniog of the noes (a Qur’anio Terseor estahlished 
tradition) in respeot of matters about which a oommand 
in the nature of order or forbiddanoe is arailable fTom 
the Law-girer. 

(») Analogy. It consists in applying to a certain case 
about whiuh no 8pecifio guidanoe isproTided, acommand 


















been lert to oiir own choice and nothing hss hoon proa- 
oribed either way’. Iatih«an, on the other hand ie, in a 
senHe, a concept of eqaity, wherein although a oertain 
commandaient ia arrired at through analogy {Qii/aa). 
bnt beoause of greater and widor eipediencea admisaiblo 
in lalam, the diotate of espedienoy is giren prefer<inc« 
orer the apparent inference through analogy. 

3, The conoepts of interpretation, analogy and infQrenoe do 
not neod any further eluoidation, but those of maaaleh muraalnh 
and istihaan do need some eiplanation. Shatibi has discussed 
these problems io a masteriy way.t He proros with incontrorort- 































4. The opinion./o^tco, orrM6ftrchof& legist or jorist, how- 
eyer high, in roBpeot of the ebore discuasod four Selds, will at 
best be only sn eipert opmion or s resesrch oonclusion, snd wijl 
enjoy as muoh weight and respeet sa is commensurste with the 
strength ofthd srgument sndthescsdemio poBitionof the legist. 
But Buch opinion will not smount to LAW. To give it the 
atatus of law it is essentisi that tbe legislatiTe oouncil of8n 
Islamio State. consistlng, a» it must, ofthe men of authority 
and loarning, should enaot thst interpretstion, Qiyas, inference 
ijtihad, iatihsan or tsitaioA into LAW, through its ijma' (conswi. 
sus) or msjority decision.s 1 would Jike to substantiate this 
point by some oiamples from the period otKhilafat t.Rashidah. 

(») The Qur’an hss prohilnted the drinking of Iiqnor, but 
no speciBo piinishment haa been prescribed for the 
olTonce in the Book. The Holy Prophet imparted 
di£forent puniahment» to ditTerent otPendera — eaoh 
Buiting the epeciSo case in which it was awarded. As 


such, he did not preacrihe any speciBo punishment 
[hadd) for this oifcDce. Ahu Bakr snd 'Umar gave the 
punishment of forty stripos to the offendor but they 
too did not mako sny law to that effeot. Daring the 
roign of ‘Uthman, when tbe number of offenders 
inoreased, the problem was prosented before tho 
Majlis.i.Shura. In tho meeting of this oouncil. 'Ali 
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made, a brief but imprewiTe speecb and suggested that 
eighty stripes be laid as punishment for the orime. 
They unanimoualy adopted this suggestion aod through 
this ijma' the decieion beoarae law.i 
[ii) It was enaoted during the Khilafat-e-Rashidah that a 
worker or manufectnrer was responsible for the com- 
modity he had been giTcn to work uppn, and if that 
commodity wae deetroyed while it wap with him; he 
would have to make good the loss! For instance, if 
some cloth has beon glren to a tailor or a pieoe of gold 
to a goldamlth and thecommodity isdestroyed whilein 
hU poBseasion. he will ha^e to make good the loaa. This 
deciaion too waa made on the plea made by ‘AU. He 
arguedthat although. on the face of it, the worker or 
themanuraotnrerdoeanotaeemto be reaponaible for 
the loas whtoh ia not the reault of hia own negligenoe, 
but if there is no such law of Ticarioua liability, the 
workera will normally heooiBe negligent towarda the 
propertiea of othere and thie wonld iuTolTe a greater 
national loaa. Thua it Is espedieatial to hold him 
reaponaible for the gooda giren to him. Thia law, too, 
waa made throagh <^»«»‘.8 

(<») ‘Umar judioially dccided that when in s murder more 
than one person were inTOlTed, Q»sa« ahould be derived 
from all the aooomplicOT. Malik and Shafe'i hsTe 
adopted thia poiitlon. But the deciaion of 'Umar haa 
not been regarded aa a part of the Isw, for it was a 
judioial Terdiot, and wss not enaoted into law by an 
ijma' or tbe majority of the Shura.^ 

(f«) The que8tion arose that: If a peraon whoae where- 
abouts were not known snd whose wife had, with the 








Ir»q snd Jeastera proTinoea adopted the fiqh of Abu Hanifa, 
Spsin snd North Africs, of Malik, Egypt, of Bhafi'i, eto. Bnt 
the mere populsrity of s certsiD^it in s oertsiD regiondoes not 
impsrt to it the ststua of Isw in the resl aeDBe of tbe word. If 


s oertsia Jiijh hss become Isw, it hss beoome so only if s stste 






































challenges the authority of ijma' ne such. The tontroversy ho^ers 
round the point : wh»thfr il hat b»».n «rrter<7 at or nol / 


As far as the petiod of the Kh'<titJiU »‘Ha.'hi'lah it coucerned, 
there ia no diffioulty in tinding out the «/mu errired et in that 
period, The inatitution of SAura «as ihere nnJ all tbo dcnslona 
made through oonsenaua or majority rerdioi are cnshriucd iu the 
traditions. Suoh dectsions oan l>e dcpcnded upon aa af thu 
unimpeachable authority. Bot aa to the later period, ^vhon the 
iaatitutioD of Shnra disintegraUd and wLen therc uas no propoc 
maohioery for the aohlerement of tbe oonsensus, Jt booamo Tery 
diffioult to know whether there had been an ijma' nn a ocrtain 
point or not. That is why the tjma' of the KhilaJul-c^Ranhiitah 
is indisputably aooepted. But wben anyone olaims that there 
haa been an ijma' on a point in any later period. then all thef 
soholara do not aooept the olaim. In our own opinioM^^ma' oai) 
be found out only for the period in which the politio^%8tem 
of Islam has been in operatioo : without this, it is not possible 
to ascertain deoisirely the eiistenoe of an 


There is a oommon misoonoeption that SAo/e'i, Ahmad ihn 
Eanhal and some others do not beliere in the eristenoe of ijma'. 
This misconoeption ie the prodnct of a failure to appreoiate the 
abore-mentioned position. When a person olaimed that there 















































































Chapter 3 


How to Introduce Islamic 
Law in Pakistan ? 


WHENEVER there is «i diBcnsBion on Islsmio Lsw. 
one of tho most importsnt guestions thst is pssBod is, 
a<m v>ill >1 6c islrodscsdl And thta ijuostion is, 
indood, s .oocy importsnt one. A ohsngooTor to I.lsmio 
Lsw esnnot bo msdo OTomight. Tho prohlom in, Itoo 
msny s trioky oompliostion. And it iothodnij of 
the scholsro snd tho sdministrstoro to giTo their bc 
thought to tho problom snd snggost snd sdopt 
prsotiosl Btopo to introdooo tho .Iolsmio Lsw in s 
systomstio snd soientiao wsy. Msulsns Msududi 
dioousocd tho probioms iuTolTod in tho introdnotion ol 
lalamio Law in PakiaUa in a Bpeeoh deliTered on 19th 
Pebruary, 1948 in the Law College, Lehore, and also 
gaye some praotioal 8ag|eBtiona for its introduotion 
in Pakistan. The Englieh tranelation of that speeoh ie 
presented in the foUowii^ ohapter. —Sdttor. 


HOW TO INTRODUCE 
ISLAMIC LAW IN PAKISTAN ? 


Tn my ppsTious disooutse' I hsd doult with the spiiit «ud tho 
^ fundamental preoepts of Islamio Law and oup duties and 
ohiigatious in this regard. I had also repUed to the objections 
Ihat are genorally put forward about the mtroduotiou of Islamio 
Law in modetn times aud to th. otiticisms about its effioaoy as 
« legal system. That addtes. of mine w.s of au inttoduototy 
natuto. Now I ptoposo to diaeuss thio ptohlom «t gtoatot iongth 
and wiii oupiain tha oourse that should, in my wiow, be «dopted 
fot the entotooment of I.l.mio Law in out eounttj. 

I would liho, at the voty outsat, to dispel som. of the doubt. 

.ndmi.givmg.whiohotowdiototh. mind. of . oonsidetable 

seetioa of our people as aoon as they think of the entoroement 
of iBlemic Law. Many people on hearing of our intention to 
esteblish an lalamio State in Pakiatan, whieh weuld of oouree. 
be goTemed by lelamio Law, begin to thlnk that the Tery 
moment Pakietan ie deolard an lelamio State, all tbe prelwnt 
lawB wlll be repealed end replaoed by correeponding lalamio 
LawB without a miaute’e delay and all in oae itroke. 

This mUttnderatanding ie not oonhned to the oommon folk 


only. It ia fottnd among pereone of religioui underataading as 
well. They eeem to thiuk the day we reeolTe to mould Pokietan 
into an l8lam,io State, it ehould aleo be the day of the praotical 
fulfilm6nt of that reiolution. Suoh people OTerlook the faot that 
the legal oode of a oountry doee not e*iBt in a Taouum. Rather, 
it is deeply interlinked with the ethioal norme and the social, 
aoonomio and politioal order of the oountry. They do notrealise 
that 80 long ae the sooial let-up of a oountry does not alter 
radioally, the legal syetem can undergo but little change. They 
aleo forget that Tital ohangoe haTe beon wrought m our IiTee 
during the period of tbe Britiah rule and that the entire mode 
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Islamiccharacterwidisbeiag goTemed by prinoipleB derived 
from so‘urcee other than Islam. Consegaontly. what is tequired 
0fuai8tol8l»ini86theentireBy8temofour life. And this, m 
ita tnrn, ia an uphill task and demands an enormous amonnt of 

strenaous effort. ^ life 

HATintr no idea of the praotioal problems of modern iie, 

Haying no i _ r 

these fervent but ignorant loTers oi 

reToluliom.ingtheooll.otiv.Bf.of.iiat.OD v.ry iBlhtly .nd 

.UD..a.i.lly. H»...th.ylndnlg.ind.yJr..n.iog ».d ory.ng 
r ^1,« moL Bnt anoh u. ontlook »nly tho intoro.t. ot 

tortnemoo . , to nrevent the establisment of 

ri“ir. st.r.ni^ 

Tery idea of this Tenture. 


graduai. change 

lf we teally wish to ... our lolwnio ide.1. tr.nsl.ted into 
re.litT w. ohould not OT.tlook «.. b..io l.w ol n.tnte tb»t .11 
.rirndf.t.«.ching.h»g.. inth. 

..... ahont gr.dn.lly. Th. n.ot. .uddm • .h.og. it, th. n.ot. 
.rtt-liT»i It g.n.tmi, tntn. ont to 1». Fot • P-““» 
ohango it 1. n«,»..t, th.t it .honld b. ft.. ft.m .xtt.nn.t b... 
and unb»lu.«d .ppto.oh, ,„„,(ioo 

Theb«tox»mpl.ottlu.gt.du.l chuig... th. t.TOlut.on 

rtrhrrro^-- - rr 

ue awrnm tt. unity ot Ood, tho Lit. .ftet 

m P.oph.t.h..d m.d hy lndn.lng th. 

-n;iirm.nd 



OT-erall reform in the moral, sooittl, oultural and eoonomio ]ife 
of the oorrupt sooiety of his day. These effortB progressiTely 
brought about a ra^^ical ohange in tbe mental outlook and the 
praotioal oonduot of the peopl». Jn oommenBuration vith the 
progreaa made in this field the Prophet (peaoe be on him) 
nprooted the praotioes of the "Age of Igaorance” one by one and 
Bubitituted for them new, moderate and humane prinoiplee of 
human oonduot. Along with these reform8. the Prophet 
proceeded with the gradual enforoement of the legal oode of 
Islam, and the result was that within a period of nine years, 

the life of the oouatry was Islamised in all its aspeots_sooial, 

politioal, eoonomio and legal. 

A oareful study of the Qur’aa and Hadilh reyeals the 
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oally prohibited until 9 A.H. when tbe whole eoonomic struoture 

Df the Muslim societj had undergone a complete tran8formatiou 

and the new social order had bean Snnlj established. 

All this can be very well compared to the labour of an 

arohitect who, while ereoting a bnilding, proceeds gradaally 

with his plan. He begins with gathering an adequate number 

of masons and other labourers and proouring the Tequired 

material ; he then lerels the gronnd, lajs the foundation and 

raises the walls brick by briok. The roof is laid wben the walls 

are ready and thus after oontinuone and OTtensire hard labour, 

he oompletes the oonstraotion of the buitding. 

The British rule oTer this snb^oontinent is another snch 
instanoo from our reoent past. Ae we all know Tery well, the 
Britishers did not oommit the mistake of changing the entire 
setnp of Indian Ufe inolnding ita legal struotnre all at onoe. 
The Islamio Shari‘ah was the law of ihe land before their 
arriTal, 'and it was no easy |ob to wipe ont the onrrent traditions 
of liTlng and to bring about a ihorongb Wesiemitation of the 
entire life. Conse^uently, for a ooosiderable period of time 
after the establishment of tbe British rnle, tbe Islamic Shari‘ah 
remained in Togue in the oonalry. The oonrts had the Oodts 
to deoide the oases in acoordanoe witb the Islamio 5&art‘aA 
which was not oonfiaed only io the personal alTairs of the 
Muslime but constitnted the law of the land. The Britisbors 
tolerated all that and took abont a hnndred years to replaoe 
the Shari‘ah by their own oode of law. 

^ AIl this was done Tery gradually and Bystematioally. Pirst 
of all the Britishers strained the people who oould serTe their 
pnrpose by effecting s ohange in the eduoational system of the 
country. 8kilfuUy they propagated their ideas, reinforced their 
propiganda with official powet and thus reToIUtionised the 
mental attitue of the people. The^ also ohanged the eoonomio 
order preTailing in the snb-ooatinent. All this resulted in a 
gradnal ohange in the oollectiTe lifa of the country foIlowed by 
a gradual replacement of old laws by new ones. 






















tion or • ptrliamentMy bill, beoanso it ia a Btupendoua task and 
demanda a good deal of bard and ajratematio work acoording to a 
well thougbt-out and all-embtaoing programme. For inatanoe, 
weneeda thorougb reorianiatioD of our eduoational ayatem. 
At present we bnd two kindgof eduoational institutions running 
stmultaneouBly in oor oountr^^. viz., the old religious ‘modrasaAs’ 
and tbe modem aeoolar aohools. collegeB and unirerBities. None 
of them oan produoe peopte needed to run a modern iBlamio 
State. The old-^aahioned aohoots are steeped in oonBeTTatism to 
BUeh an extent that they baTe kwt all tonoh with the modero 
world. Their eduoation haa toat all oontaet with tbe praotioal 
problema of life and haa thoa beoome barren and li^eteaa. It 
oannot, therefore, produoe people who migbt be able to aerTe, 
for inetanee. aa judgea and magiBtratea of a progresaiTe modem 
Btate. Ab for oor modern aeoular inBtitotiona, they prodnoe 
people who are bereft of eTon a rodimentory knowledge of lalam 
and ita lawB. Moroorer, we oan hardly find suob persons among 
them whoBe mentality has not been oAected by the poisonous 
content and the thorooghly matenaliBtic hian of modem seoular 

There is yet another diAieulty. The lalamio Law has not 
been in foroe for the laat one oentury or bo. Consequently, our 
Legal Code hae beoome etagnaot and lags behind the time, while 
onr nrgent need is to biiog it in leTel witb the Istest deTelop* 
ments of tbe modem age. ObTiously, this would reqoire a 
considerable amonnt of hard work. 

There is, howeTer, an eren bigger hurdle. LiTing under the 
domination of an alien power and depriTed of the Islamic 
inAuenoes for a long time, tbe ^attem of our moral. cultural, 
hooial, eoonomio and political Ijfe bas undergone a radical ohange 
and is at present far remoTed from the Islamic ideals. Under 



















But making a pretdxt of this reasonkbls ooniidsratioo for 
gradation io ohongs, somo pooplo plead for tho ostablishioont 
of 8 seoular state for the time being. The; argne that when 
an lalamio atmosphere is oreated, an lalamio state wjll auto* 
matioally oome into eiistenoe and the enloroement of lalamie 
lawa wiH foUov in ita nutural conrae. Such atatementa are ab* 
aolutely lallaoious and mialeading. The ^ueation ia : who wiU 
build up the required lalamio atmoaphere ! Can an irreligioua 
atate, with Westermsed people at ita helm, do thia }ob ! Will 
the peraona welbreraed ooly in running bsra and night clubs and 
moTie houaea apend their eaergiea in oonatruoting and maintain» 
ing moeequeB ! If the anawer ie in tbe afflrmatiTe, it will indeed 
be a nnique eapehment of ita kiod io human hiatory : ungodli- 
neaa foateriDg godlineaa so that it might ultimately be aupplant- 
ed by tbe latter I 

If they hare any other interpretation, they may kindly 
eluoidate aa to who will oreate tbe '‘Jalamio atmosphere” and 
what will be the reaouroes at hie oommand ! And, during thia 




























Bpentin prodnoing men anitable for the canse and in ohanging 
the ontlook of the people by propagating the teaohinga of Islam. 
And above all, the entire adminiatratiTe machinery of the small 
city state of Madinah was ntiliaed for the regeneration of the 
Bociety and the oreation of a new omlisation. Thus was the 
ground prepared foi the enforoemeDt of the lalamio lawa. 

The BritiaherB could suooeed in bringing about their cherish- 
ed ohanges in India only becaose the reins of gorernment were 
in their hands and beoause they knew the proper method of 
transforming the colleotiTe lif6 of a people. They Lad a dehnite 
goa! and aolearplan. They work^ incessantly for it and at 
last suoceeded in establishing a legal system which was in oon- 
formity with their ideology aad ODlture. But still some people 
are under the delusion that a building can be ereeted without 
arohitecte or by thoao who are neither oompetent nor willing to 
do the job 1 

II 

THE CORRECT PROCEDURE 

No reasonable person can deny that Pakistan was demand- 
ed and established in the name of Islam and for the sake of the 












This declaration witl hav6 a far-reacbiDg e^Tect on every 
departin6nii]of our national life. For instance, sfter suoh a deola* 
ratioa, onr voters will beoome aware of the purpoae for wbioh 
they have to eleot their representative8. Howaoever dedoient 
the general tnaaa of our voter8 may be in reapect of formal edu- 
cation, they certainly poaaess the sense to decide aa to what type 
of people can be relied upon for a «ertain purpoae. We have 
never eeen them oommitting tbe folIy of seeking the Bervioea of 
a mediosl praotitioner to plead a legal case for tbem or to 
approach a lawyer for medical treatmeot 1 They do know, if not 
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system of gOTennnent, they will netnrally keep IsUmio etan- 
darde before themBelTea. Their seleotion may not be an ideal 
one, bnt this mnch is oertain that they will not select the 
wioked or the corrupt type ot the blind imitators of the West. 
They are bonnd to seleot those penons who are both mentaJly 
and morally equipped for the task. 

Second Step—Onr nejtt atep towards the establishment of the 
Islamic way of life shonld be the transferenoe of the teins of 
power to the people who are capable of using it effeotively for 
the realisation of the aboTo-mentioned objective. This wiH of 
course bo aohiered throagh theweJl.known democratic prooedure 
of general eleotions. 


^lrd Step—The third step will be to chalk out a compre- 
hensiTe plan for a thoroagh reform of all the departments of 
our national life for which all the resources of the state will 
hsTe to be utilised. Thus the edneational system will be 
pwrieatated in all the means of propaganda-the press, the 
pJatform, the cinema and the radio-will be nsed for the puipose 
of oreating a new rslamic oonsciooaneBs, a new healthy outlook ; 
and sn ineessant and systeroatio effort will hare to he made to 
mould the sooiety and its oulture into Islamio pattems. 

Persons who have been inoorrigibJy affected by the deca- 
dont. 8inful and corrupt system of life can be compared to a 
Sbre ofdi,™,d.„tcol„„r.hioh.i" oot Bt ioto „»r p.ttern. 
They .re the lo,t meo .od .r. of „„ u.e frem our poiat ot ylew. 
Suoh peopl, „i„ h.., ererjwher. bj tho.e who 

can prove heJpful in the task abead. 

The economio system wilJ also bare to be basically altered 
Md its wholo struoture whioh is built on the Hinduistio and 
Western 8emi.feudali8tio aod 8emi.oapitaliBtio foundations. will 
hare to be demolished. 

fall 0,0 „r tt u^ T™" “O’ “““"8 

he udmiaistratire m^hiaery oi the gorerameat 
utilke. .11 the ro,auroe, .t ite di,p„..l te, th. oa.oalioa et i! 
well-ooacoiYod pl«a of o.tioa.1 rogoaer.tioo. tho oolloolire Iifo 
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o{ thiB oountrj oan be totally changed within a period of ten 
years. And aa thia ohange comee abont gradnally, the Britiah 
made lawa can be amended or repealed and replaoed by tho 
lalamic lawa. Thia prooeaa will oontinne as •noh for some time 
and ultimately all ua*IaIsmio lawa will be repealed snd our 
atate will be gOTerned by lalamio lawe alone. 

ni 

CONSTHUCTIYE WORK FOR THE 
ENFORCEMENT OF ISLAMIC LAW 

At thia at^e it •eems neoeasary to throw some light on the 
constmotiTe work that haa to be done in order to ohange the 
enisting I^al aystem of the country and to replaoe it by sn 
Islamio one. The raat programme of reform to whioh I hsTe 
referred aboTe demanda an enormons amonnt of hard work in 
almoat OTory walic of !ife. After oenturies of stagnation and 
inertia, degeneration and mental parsaitism and serritnde, we 
find that erery aspeot of our national and cultural Iife bas been 
reduoed to a mese. Here I will ooDfiDe myaelf only to the waya 
and means neoesssry for efifeoting refonn in tbe legal system 
and will not deal with the measures that should be adopted for 
the reform of other aapeota of our Dstional Iife. 

I. Actdemy of Law 

The Srst thing that should done towards this direotion 
is the establishment of au Aoodemy of Law whioh should take 
stock of the entire legal literatnre In^iaeathed by our ancestors. 
This academy shonld oot only traDslste into onr nstional 
language sll thoae books whioh sre neoeBsary for aoqniring an 
understanding of 'Islamio Jnrispmdeooe and Law bnt also edit 
snd annotate them alresh aocording to modem methods of 
editing so that they may beoome aooessible to the modern 
eduoated people and aseful for onr [pTesent-day needs. As we 
all know, a rery great part of the litersture on Islamic 
Jnrisprudenoe is still in Arabie and the modem edncated of 





betray not only th«ir laok of kBowledge bnt also their lack of 
TiBion and imaginatton. lf anoh people earneBtly and 
diepBBBionately atndy the aohieTementa of their anceatorB in the 
field of jnriBpmdence, thoy will «hndder at their ignorance. 
They will oome to know that doring the laat thirteen centurieB, 
their forefathers bad not been engagod in fruit)e8B oontroTerBiea : 
OD the oontrary, they haTe )«ft a Tery Taet and prioeleBS 
treasure of knowledge and reeearob for the poaterity. They 
hare bnilt for us qnite a oonsiderabie portioa of the edifioe ; 
—and what a foUy it would beif, out of sheer ignorance, 
we insist on demolishing what bas aiready been huilt and start 
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oultare aud their eoholora of religious law had applied lalamio 
prinoiples to all the problenu of tbeir oirilisation. It were 
tbeee eiperta of Islamio Fiqk who held important positions aa 
magistratee, judgee and ohief jnatioea and their judgements and 
deorees hare produced a large Tolume of legal preoedents. 
Indeed, these eiperts baTemadeprodigious oontribution to eTery 
branch of law. Their woiks eroke one’B hjghest admiration 
not only when tbey dieonss problema of Ciril and Criminal Law 
but also i^hen they deal with the problems of Constitutional and 
Intemational Law. A perusal of tbeir writings and judgements 
giTes UB an idea of their deep insight in, and their intelligent 
and masterly grasp of all these problems. What is really 
needed now is that a body of soholars shonld be deputed to take 
a detailed stook of all the wriiings left by onr anoestors and to 
re-edit them in the form of modern booka of Law. 

There are some books whioh muat neoesaarily be translated 
into tbe national lahguage : 

(1) The lollowing tbree books on Ahkan ttl‘Qur’an (the 
Legal Injuaotions of the Quc’an): 

(») AhJatsat, 

(ii) Ibn ah-Arabl and 

(iit) Qurtubi. 

Their study wiil train our students to deduoe injunotions 
and laws from the Qor’sa. Tbeee books present a commentary 
on and an expIaDation of all the ^aranio yerses relating to legsl 
commandments and also oontain all the releTant details from 
ahadith (Prophetio Traditions) and the sayings and praotioes of 
the CompauionB of the Holy Prophet (peaoe be on him). 
Besides these, they giTe ns the TariouB'deduotions made by the 
great jurists of tbe psst along with their arguments in faTonr 
of those deduotiona. 

(2) Next to these three books on Quranio injnnotions comes 
the grest treasnre of the oommentaries oa the books of Badilh. 
In these books, apart from oommandments and laws, we find 
the beat material on legal precedents and their eiplanations. 
From this treasure the following books ehould partiouarly be 
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tronslated : 

(t) On al-Bukkori : ‘Aini &ad Fatk al-Bari. 

(tt) On Mualim : Naieam aad Fath al-Mulhim. 

(nt) On Abu Da'ud : 'Aunul-Ma'bud and Badhl ul-Majhud. 
(tf) On Muwalla : Shah Wali>alldh's Muaawwa and Muaaffa, 
and Avjaz al-Maaalik by a oontemporary Indian scholar. 
(v) On Muntaqa al-Akhbar : ShaukaiiiU Ndil al-A‘wtar. 
(vt) On J/isAioi ; .dirolt?-«s-Sa6««A. 

(vtt) On ‘Jlm-al-Athar ; Ma‘ani al-Athar by Imam Tahawi. 
(3)° After this we ehonld turn to the iuodamental books of 
Fiqh from whioh the following mnet particularly be translated : 
(i) On HanaA JtjA : 

Al-Mabaut and Skarh ot-Sijrar al-Kabir by Imam 
Sarakbei 

Bada'i' al'Sana’i‘ by Kashani ; 

Ibn Humam’8 Fafh al-Qadir ; 

Ridayah and • 

fata«tia-t-.d/am^trt. 

(tt) Oo Shafe‘i Fiqh : 

Kitab al-Umm •, 

Sharh aUMuhadkikab and 
Mughni al-Muhtaj. 

(ttt) On Maliki Fiqh : 

Al-Mudawwanak and aoy other important book that 
might be selected by eoholars, 

(»v) On Hanbali figA: 

. Al-Mughni by Ibn Qudamah ; 

(u) On Zabiri Fiqh : 

Al-Muhalla by Ibn Hazm ; 

(vt) On Madhahib-e’Arba‘ah (the Four Sohools of Thonght); 
Bidayat al-Mujtahid by Ibn Rushd and Al-Fiqh fiU 
Madhahib al-Arba‘ab oompiled by Egyptiao sohblars. 
(vtt) On certain special problems : 

Kitab al-Kharaj by Imam Abu Yusut; 

At-Kharaj by Yahya Ibn Adam ; 

Kitab al-Amwal by Abn ‘Ubaid al-Qasim ; 
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aMFailb/bj Hilsl Ibn Yahya and, 

Ahkam aUMiiwaritk by Himyati. 

(4) We must also translate eome important books on 
Jurisprudenoe and on the philosophy of law, so thab our legal 
eiperts may acquire a deep insight into and gain a correot 
understanding of the spirit of Islamio Fiqh. In my opinion the 
following books should be seleoted fot this purpose : 

(t) Uaul aUAhkam by Ibn Hazm. 

(it) Ahlhkam lUVavl aUAhkam by Amidi. 

(»m) Uaul aUFiqh hy Khaian. 

(iu) AU2iuwafaqal by Imam Shatibi. 

(«} riam aUMuwaqqi‘tn by Ibn al-Qayyim. 

(vv) Bujjat AUah aUBaligkak by Shah Waliullah. 

As I hare already saki. onr need is not only to translate 
these books, but also to-arrange their oontents on the pettem 
of modem books of Lav^. Now headings will have to be set, 
soattered disouesions on legal problems will have to be gathered 
and oollected under releTant headiDgs, and indices will hare to 
beprepared. Unless we take paine to effeot tbese iroprovenjentB 
these books will not beootae fally usetul for our present-day 
noeds. The method of oompiling a book in olden days was 
quite different from that of the present age. MoreoTer, in those 
days suoh detailed oIaB8ifl«tion of Law as eaists today had not 
yet come into eiistenoe. por iostance, our jurists had no 


separate branoh of Coustitutional Law or International Law. 
No doubt, they dealt with theseproblems but undor headings 
like Jihad (Laws of War and Peace), JTABro; (BeTenue and. 
rinanoe). Marriago and Inbeiitanoe. Likewise, they had no 
Boparate branoh of CriminaJ Law. They dealt with suoh 
problem8undertheheadiagBofH«dad (Punishments). Jinayat 
(Crimes) and Diyat (Ane-money or blood-money). They were 
used to disouss a subjeot at differeat places, therefore material 
on a oertain subjeot often soattet^ under so many headings. 
They also did not disouss Economios and Pinance as separate 
subjects. They seTerally dealt with these subjects under headings 
like: ‘the book of sales’, ‘the book of land-oultiri^tioa’ etc. 
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Iti tbe BHnie wa;, th»y did oot lise iiiod«ni tema like Law 6f 
ETidenoa, CiTil Procedure Oode, Penal Code, Criminal Prooedure 
Code eic. Ouestiona relating to theee aspeote of law were dia- 
cuased by them under headinge Uke ‘tbe etiquette for the iudgea’, 
‘the book of olaima’, ‘the book of agreements’, and ao on. Now. 
iAheae booka are merely tranalated they cannot be of muoh use 
to U8. It ia, therefore, imperatiTo that peraons haying knowl- 
edge of modern legal ayetema ahould work on all suoh materiala 
and rearrange them to ful&l the modem requirement8. If this is 
ooniidered to he a Tery laborione and longthy taak, we ehould at 
leaat prepare oomplete and erhanstiTe indioes of all these works 
and should also oompile detailed bibliographies for the guidanoe 
of a Btudent of law, Theee ahonld ooTer all the branohes of 
modern Law so that one may not erpetience any diffionlty in 
finding out material on a reqaited topio. 

II. The CodlAcatlen of Law 

The nhxt important itep in this oenneotion is to appoint a 
body of Islamio aoholara and erperts of modero legal thought 
who should be entrusted with the task of oodiAbation'of the 
Islamio Law seotion aad olanae.wise aooording to the modern 
patteras. In my dieoourse on the Islamio Lawi i haTe alteady 
expl8ined.atl«gththat, fromaoademio and Islamio points of 
Tiew, it is not binding to aooept any and eTory saying or 
erpression of opihion by an autbority on rigA, or anything and 
oTerything written in a book of Fiqh. This is so beoause 
eTorything contained m a book of Fiqh does not oonstitnte 
Islatoio Law. Jt is only tbe foUowing four things that conatitute 
Islamio Law 

(t) An expIioit commandment of Ood laid down in the 
Qur’sn ; or 

(n) An eiplanation or elneidation Qf a Quranio command- 
ment or an eiplloit ordw or prohibition from the Holy 
Prophet (peaoe be on bim) ; or 

(tn) Aninterpretatuon, inferenoe, Otyoa (analogy), yltAod, or 
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iatihean (jnristio prefereBce) on whioh there has been s 
consensus {ijma') of the ummah ; or it may be a 
majority deoision of the ‘uhHna.whioh hss been aocepted 
by an oyerwhelming majority of our own people ; or 
(»v) An ijma' or a majority deoision of the nature disoussed 
in (t»i) aboTe arriTed at by our own men of learning 
and authority. 

My proposal is that a body of eiperts of Islamio laws 
should oompile the firat three oategories of laws snd oommand' 
ments into a Code. Additions to it will oontinue to be made 
aa fre8h laws are framod by general oonsent or majority deeision. 
If and when suoh an eihaustire oode has. been oompiled, it tjill 
be tho basio book of Law snd aU the ourrent booke of l'»!* ^ill 
serre as oommentaries for thia book. Thus the enloroement of 
Islamio Law by our oourta and its teaohing in our Law Oolleges 
will be greatly faoilltated. 

IIL Reforn of Legal Edacation 

The third important measuro will be to obange the prevall. 
ing system of legal edgoation. It is imperatiTe that both the 
courses of study and the metbods of teaohing should be 
radioally ohanged and orerhauled so that our law oolleges may 
prepare the studeots aosdemioally as well as morally for the 
enforoemeot of Islamio Law in the ooantry. 

The type of eduoation wbich ie being imparted in our law 
ooUeges at present is worthlees from our point of riew. Students 
who reoeire this eduoation not only fail to derelop any insight 
in the Islamlo Law, but their mentslity and mode of thought 
also beoome anything but Islamio. MoreoTer, the stmosphere 
of these eolleges is suoh thst the students are deprired of the 
opportunity of imbibing thoee moral qualitieB whioh sre needed 
to run sn Islamic stste. Conseguently unless we ohange this 
state of a£fairs and rad^Ily reorient the currioula snd the 
methods of teaohing to suit onr pewl of produoing legsl eiperts 
ofs high mental and moral oalibre who are well-rersed in 
Iilamio as well as modem legai thought, we oannot haTe good 
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la-wyera, nagistrateB and jndges fop the courte of an Islamio 

Foi this purpoae I would Uhe to make oertain auggestiona 
for the ooDBideration of the soholars and the eduotttionista : 

(1) The firat and baaio reform ia to deoide that the knowl- 
edge of Arabic shall be a pre-requisite for admission to a law 
oollege. Thia knowledge of Arabio ahould be suoh as to enable 
the studenia to study tho Qnr’an, the Hadith and the Fiqh. 
Though we desire to make our own language the medium of 
instruotion in Law as muohaa inother subjeotsand want all the 
releTant booka to be translated, neTortheless the neeessity of a 
fair knowledge of the Arabic language is immense. An insight 
into Islamio Law oannot be gained ^nless one knows the language 
of the Qur’an, and that of the Prophĕt (peaoe be on htm). In 
the initial stagea we shall no doubt experience difficulties in 
obtaining Arabio knowing students for law oolleges. We might 
OTen haTo to start Arabio olaases in law oolleges themselTes for 
the hrst iew years and might also bare to inorease tbe period of 
eduoation by one year but later oti^ when Arabio beoomes 
eompuUory in our eduoational system, Arabio knowiag studedts 
for our law oolleges will be easily arailable. 

(2) Aloug with the teaohingor Arabio, the studeats must 
also be made to study the Qar’an and tbe Hadith before begihn- 
ing their eduoation in Law so tbat they become oapable of 
understanding the spirit and thebroad outlines of the system of 
life euTisaged by Islsm. Our theologioal institations hare been 
following since long the wroug method of begianing their educa- 
tion with Fiqh. la these institutions, the ^ollowers ofthe 
Tarious sohools of thougbt teach Hadith aocordiog to tbe riew 
point of their particular scbool. 6ne or two longer ohapters 
of the Qur’an are inoludod in the ourrionlum just as a saored 
relio and eren the study of these ohapters, ouly the liter^ 
beauties of the Qar’an are stressed. The result is that althongh 
graduates from these institations are well aware of many 
particulars and details of tbe I^amio law, they are not fully 
oonTersant with the real spirit, tbe ideals and the orerall 
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syetem of Islam, which these laws seek 
Sometimes they do not even know the relation 
and Shari‘ah, on the one hand and between the Shari^ah 
and the problems of Fiqh 6n the other.i The result of 
this type of educatiea is that most of these people beJieye 
as if the minute details of law and tbe doctrine stressed 
by or peouliar to their own aohool of Ihought alone is the real 
essence of religion. And it is this error that has created 
sectarian coutroyersies and bigotry among the Muslims. Again, 
as a resnlt of this some of the basic objectires of the Shari‘ah 
have sometimes been ovorlooked in applying the rules of 
to the problems of 6veryday life. We wish this situation to 
come to an end. A student muat ac^uire an understanding of 
Islam as a eyatem through a study of the Qur’an and the Hadith 
before he begins the study of Fiqh. 

We will, no doubt, be coDfronted with ditBcultiee for the 
Arst few years becauae we will not get graduates wlth goed 
koowledge of the Qur’an snd Aodir* and hence we mjght have 

to atart olaeses of the Qar’4B and Hadith as weH in the Isw 
oolleges. Bat gradaally, ss our general educstional refotms 
will besr fruit, we wiil be able to lay down the condition that 
only those students who had Tajoir (iDterpretation of the 
astheir optional subjects 
iolleges or else they will 


:nclude 


will be eligible for sdmis 

have to spend an eitra year to study these^subjeots. 

(3) The<!nrrioulaof law oollcges 
the following three subjects : 

(o) Principles of Islamio Jurisprudenoe ; 

(6) History of Islsmic Jurisprudenoe ; and 
(c) Fiqh, i.t., an unprejudioed study of all the maior 
sohools of Fiqh. 

Without mastering these three subjects the studentg can 
mither gain^.»,complele iiiider.fandi„g „f j.,- j „„ 
deTelop tho.e qii.litie. of irauiid ro.somng whioh .ro. pre^ 
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requiBite for beoomiog good lauryetB and jurists. They oanuot 
also become ezpert8 in law, oapable of framing new rnles and 
regulations for our progressiTe state and oapable of employing 
the correot modes of interpretation and analogons reasoning. 
Without that they oannot pronounoe judgments of the standard, 
olarity, Tision, and depth eTinoed by the legists of the past. 
And if the judgments of our modern legists laok in these respeots, 
they will neTer be able to oommand respeot and wholesome 
ap^roTal of the people. Not only that, without fully understand» 
ing the prinoiples of their own law, they oanoot apply them to 
the new prohlems whioh will be oropping up eTery day and will 
be oreating altogether new sitnations. It is only the history of 
.Tij/i which reTeals the eToIution of Islamio Law and also points 
out the lines along whioh this law oan deTelop in future. Con- 
8equently, unlees the students of law are fully oonTsrsant with 
all the important oontributiona of the soholars of tbe past, they 
oannot beneSt £rom other sohoois of Fiqh in oases where they 
are unable to soIto a oertain problem with tbe help of tbe 
approaoh and literature of somo partioular sAooI. This ia 
essential also beoause they shonld as a rule make use of this 
guidanoe and get assistanoe from the works of the past beioTe 
making mi independent efifort aod pronounoing a final jndgment. 
It is for these reasons that I oonsider the inolusion of the aboTe- 
mentioned three aubjecta essential in tbe list of oompulsory 
Bubjeots in tbe ourrioula of our law oolleges. 

(4) Along with Teformiag the e,urricula of legal eduoation we 

will aleo haTe to giTe due importauoe to the moral training and 

oharaoter-building of the students. From the Islamio point of 

Tiew, the law oolleges should not serTe as faotorieB for producing 

unoonsoientious lawyers, unsorupulous magistrates and unjust 

judges : on the contrary, thoy should produoe lawyers and 
jurists of high moral stature, of ummpeachable integrity and 
strength of charaoter. They sboald be the liTing emblems of 
honMty, fairno88 and justioe. ^ 

Of all prolessions, the dispeDsation of jusDice re^uires the 
highest degree of piety, the aoutest sense of responsibility and 
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the greateat meaeure of the fe«r of God. Greduates from our 
Isw o^Ueget muet, therefore, be persons fit to tske the plsoe of 
Buoh luminsriei of our history like Qsdi Shursyh, Imsm Abu 
Hsnifsh, Imsm Mslik, Imsm Ahmsd Ibn Hsnbsl, Imsm Shsfe‘i 
and Qsdi Abu YuBuf. Theee oonegee muBt produoe personB of 
atrong and dependable ohsrsoter who, while deoiding s csse in 
the light of the ahari^ah, hsre their eyes fixed on God snd sre 
not st all Bwsyed hy greed, fesr, peraonsl intereBt or indiTidul 
likes snd diBlikea, snd who msy not deriste from whst they 
beliere snd know to be right out of any oonsideration 
whstBOOTer. 

lY. Reform <if Jndldal Systr 

Tfi order to prepsre the ^onnd for the enloroement of 
lalsmto law, we will hsre to introduoe msny reformB in our 
Indioisl ayBtem aleo. Lesriag sside otber lesB important 
Isotors, I will mention ooly two of them wbieh sre most 
Importsut from the Islsmio point of Tiew. 

(I) The flret problem whiob deserTeB sttention is tbe legsl 
proIOBBion whioh is ono of the woret snd probsbly the grestest 
bsnes of tho proBont judioisl syBtem. rrom the morsl point of 
Bioglo srgumont osn be put lorwsrd in its fsTour snd, 
in.theprsotiosIAoId, thereUnotSBingle genuiae requirement 
of oourt prooedure for wbidi s better slterostiTo osnuot be 
proTided for. Thia profeeBion etsndB in suoh oonttsBt with the 
prinoiplee of Islsm thst ss long ss it exi8tB, it would be eitremely 
difficult to enforoe the Islsmio Isw in itB resl Bpirit. MoreoTer, 
if the Bsme jugglery is prsotieed with the Lsw of God as is being 
praotised day in snd dsy out with tbe msn-made law, thst may 
not only depriTe us of juatioe but msy sIbo rob us of our faith. 
It ia, therofore, imperstiTo thst this proIeBsion in its prosont 
form is giaduslly sboIiBhed. 

Thooretioslly speaking, the tssk of tho lawyer is to help the 
oourt in nnderstanding the Isw aod spplying it to tho csae under 
trial. In prinoiple, suoh s need osnnot be denied. It osn slso 
be aocepted thst two eiperts of law msy hold different opinions 




olidnt ia in the wrong, whether he hea oommitted a crime or is 
innocent, whether he wiehes to get what is rightfuUy due tb him 
or wante to enoroaoh upon the righta of otbers. Again, a lawyer 
has also np oonoem with the spirit and the real objeot of the law 
itself and whether, in that seose, the oase of his olient ia just or 
unjuBt. Wbat oonoerns him isthat aoertain person haapaid blm 
his Cees for pleadingthe oase on his behalf. Oonsepuently, he 
prepares the oase and giTes it a legal shape. He hideaits weaker 
points; plays up the fa70urable ones and pioks out from the faot8 
of the oaee and from the eridenoe only suob points as streng» 
then the side taken bj him. He also tries to inSuenoe and oonTuso 
the witnesses so that the aotusl faots of the oase—if they go 
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there to have juetice done ; hia «ole aim is money ! For him 
anyone prepared to pay the higheet amount ie alway» in the 
nght. Can a legal prof6aiuon of aush a nature be deolared right 
and just if we hare even the leaat regard for Islam 1 Can any 
man with moral Talues, a healthy oonscienoe and the fear of 
God, take suoh an awful responsibility upon himself as to have 
a wronged man depriyed of joatioe and to see that the wrongdoer 
continues to enjoy the frait of hia wickedness » And can the 
advioe of auoh legal eaperts who are paid to present a bne-sided 
picture be of any help to the conrt in deoiding a case juttly 1 
Who oan believe that the di£Ferenoe of opinion in the 
interpretation of the lawyers “hired” by opposing parties, oan 
reasonably be honest and genuine t Surely, both of them would 
have put forward jnat the contrary arguments with the same 
▼ehemeoce, had their olients bepn eiohanged between them. 

It Js. therefore. apparent tbat inoaloulable disserrioe has 
beon don, to tho cou.« of 1... .„d ju.tico by 
ression. It has given premium to the riolation ratber thaa the 
obserrance of iaw. It has oorroded the entire oolJeotiTe life and 
has made over poUtios eitremely dirty. In fsot Jt Js during the 
lawyer’8 eduoational Ufo iteelf that the seeds of an immoral 
attitude are sown, College debates make tbem habituated to 
speak against their oonviotions; The real qualifioation of a good 
debator is oonsidered to be his oapaoity to speak with the same 
Tigour and eloqaenoe both for and agaiast a propoaition, • 
regardless of hia personal Tiews. The edge of his proficienoy in 
speaking and arguing against truth is further sharpened during 
the oourse of his prsotice in law and he beoomes perfeot in using 
his mind and his tongue agaiost the diotstes of his oonsoienoe. 
Then. this malady does not stop here. When these peoplo, with 
this moth-eaten oharsoter, enter the arena of publio life' snd 
politics, they poison the aoadmnio, cultural and political lifft of 
the whole nation. 

Islam is in no way prepared tn tolerate snoh sn ugly state of 
alTairs. and there is no place within its legal and judioial strud- 
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pTesect form it is quite oontrery to the apirit and traditioDS of 
Islam. Mnslims hare ruled almost half the then-hnown world 
during the last ten or twelre eenturiaa but one cannot hnd eren 
a traoe of the legal prolession in their judioial system. On the 
oontrary, the mujiia ofthe past had always had independent 



exohequer. But eyery e^Tort ahould be made to keep them 
immune from any obligation to any of the oontending parties. 
Tbe approaeh to them by any of the parties to a oase shonld be 
prohibited and none of tbem ehonld be allowed to render any 
“seryioe" to them in any form, thns keeping them all tbe time 
oompletely immune from e^ery type of pressure or allurement. 
Eyen the goTemment sbould not hsTe the right of putting any 
pressure on them, just ss it is aot entitled to inAueooe the 
opinion of the jadges. The oourto oaa refer cases to them and 
solioit their opinion. If there is aay di&^erenoe of opinion, they 
osn be asked to appear io oourto and argue their respeotiye yiew* 
pointo. During the prooeediogs of a oase, besidea the oross- 
eiamination of the witnesses by tbe oourt, these legal eiperts 
should also be eutitled to extraot faotB from them whioh throw 
any light on the caso. This will really help the oourts in the 
correot interpretation and applioation of law. Honest differenoes 
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SMMBiiy oC litigant pablio «nd witJiout a proper mac^inery for 
thia pnrpoae th»7 will not oaly tbemBelTeB eiperienoe mnoh 
inoonTonienoe bnt also waete mnoh of the valu«ble timo of our 
oourta and oon^use them by puUing up their oaaea in an irregular 
and inoomplete form. A solation of thia problem ia tbat ve 
may rerlre the old inatitution of “J/ulAtaH'' wbich exiated !n 
the past and atill oontinuae in a deteriorated form in some parta 
of our oountry. Our law ooUegee abonld hold anbsidiary claBsea 
to teaoh the procedural law to the people of arerage education 
and mahe them oonTersant with the praotioal aapeots of the 
judicial bnsineaB. The duty of saob persona wonld be to gire a 
legal Bhape to a oase bo that it may be proporly preaented in a 
oourtofltw.. Thoy would alio inatrnot tbe partieB regarding 
judieiai proeednro at the Tarioue atagei of « oase, These peopl^ 
may be allowed to oharge feeafor their serTicea. This will not 
lead to the eTils that we find in the proBent-day legal profesaiott. 

{2) In order to make tbe oountry’8 judioisl syBtem oonform 
to the iBlamio itandardB, anotber important reform ia aeeded, 
andthatl8theabolltionoftheoourt-fee. ThiaiB a pemioiouB 
innoTBtionandweMuBlimBweronot eTon aoquaiated with it 
before the domination of the Western politioal thought and 
Talues OTer ue. It Ib foreign to the rery spirit of iBlam that our 
oourtBotlaw, instead of rendering the ierTice of dUpenaing 
justioe, thould be tnmed into ‘abops of law’ whose doora are 
oloaed for the perBona who «w not in a poBition to pay the price 
of their eerTices. Thie etate of aSairB is reminiBoent of the 
British regime and now that foroign rule has oome to an ond, we 
febl that this eTil should eleo go. We want to aee om oourts 
fanotioning on iBlamio conoepta, aooording to whioh diaponaing 
of justioo iB not a ‘busineBe’ but a religiouB duty of eTery 
Muslim and of their state most of all-a duty for whiob no feos 
Bhould bo ohargod. 

One might say that if tho court-fe6 iB abolished, how will 
the erpenseB inourred on the^ judiciary be met ? I wish to 
mention the following two pcints in this regard : 

PirBtiy, hnder an iBlamio dispenBation the presont hoaTy 
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judioisl eetsblishment. renderod indiipensable by the onrrent 
Btate of a£Fair8, will no longer be neoesBary. Abolition of tbe 
lawyer e profe88ion will alao play its part in reduoing Utigation. 
Moreover. the duration of the osaes will be considerably rednced. 
Sooial. eoonomic and moral reform8 will go a long way in onrtail.- 
ing the number of cases. Adeqnate training of polioe and jail 
offioial8 and reform8 in these departments will also indireotly 
oontribnte to reducing the number of orimes. Thus we will not 
be in need of as many judges and magistrates and as heary a 
judicial establishment as we need at present, ooneequently, there 
will be quite a remarkable deoreaae in the enpenditure of our 
judioial department. Besidos that, in an Islamic atate the soalea 
of pay alao will not be the same as they are today. 

After all theae relorms and other enrtailmenta of espenditure 
and the bnrden of eipenditnre of the judjoiary on onr national 
eioheqaer will become muoh ligbter and, inatead of impoaing it 
on those who need and aeek justiee, we oan diatribnte it orer 
thoae peraona who go to the oourta to aerre their unjuat ends or 
thoae who are greatly benedted by tbem. Por instanoe, we oan 
flne auoh persons who try to erade aummona >r flle &otitious 
Buita. The Ane impoaod upon oriminala oan alao be nsed for the 
same purpoae. Besides thie, a peraon who geta a deoree from a 
oourt worth more than a oertain amount of money may be tazed 
'aooording to a oertain fizod rate. If, in apite of all thia, the 
judioial department haa a defioit balanoe of ezpenditure, the 
defioit oan be met from the national ezohequot, becauae to 
diapenae justioe among the people ia, as has been said earlier, 
one of the basio obligations of an Islamto atate. If the ezohequer 
bears the bniden of police, ednoation and bealth BerriceB, why 
ahonld it not Ananoe the administration of jnstioe ! 

The aboTe are a few auggestionB whioh, I think, muat be put 
into praotioe in order to make the enforoement of lalamio law 
poasible in this oountry. I requeBt the aoholara and thoae who 
haye practioal ezperieno6 in legal and judioial mattera to thrash 
out these anggestions and try to suiilement them whererer need 
be. In the meantime I hope that this ezpIanation of mine will, 
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to aome extent, aatiaty thoae vho entertain the wrong notion 
that the enforoement of Isiamio latr is not possible at present, 
and will make them underatand that this work oan be done. It 
vill also enable them to hare an idea of the ways and means of 
doing this important taak. But the eaforoement of the Islamio 
law reqnirea primarily an urge—an irrepresaible nrge—to do the 
job. What we need is a gronp of people—a leaderahip—whiob 
ia Imbned witb the apirlt of Islam and whiob ia determined to 
establiah lalam, oome what may. We all know that if a 
building haa to be oonetruoted, tbe objeotire oannot be aohiered 
if tbe arohiteois who hnow tbe design of the building and hare 
tbe wiU to oonstruot it and posaees the requiaite resources, are 
not arailable, On the other band, if they are arailable, anything 
oan be built—be it a temple or a mOBque. 





POLITICAL AND CONSTI- 
TUTIONAL THOUGHT OF 
ISLAM 



Chapter 4 


Political Theory of Islam 

WHAT ifi lalam aad hoir does it approaoh the 
politioal problem ! What is its politioal philosophy ! 
What are the Quraaio loDndatioas of the Iilamio 
Btate ! What are its basio oharaoteristics t its 
ihndamental prinoiples t its ultimate objeotires t 
—These ^nestions had begun to agitate the minds of 
the Muslim India at the rery outest of its oonteaporarjr 
political awakeniog. In tho tumultnous years of the 
pre nineteen Tort; era, Muslims were in a bewildered 
itate of mind. Tbey bad not olear>oat deBtinatioD 
before them. Emotiooally they were all for Islam but 
they laoked a olear idea of the Islamio politioal oidor. 
They were, to borrow the worde of TeoDyBon, like i 
An infant orying in tbe nigbt 
An infant oryiug Tor tbe light 
And with no language but a ory. 

Maulana Mandudi trled to preBent the iBlamio 
Bcheme of life to the Haslim India whioh was orying 
for it. In this oonneotion be also wrote a paper on 
the'Politioal Theory of iBlam’ whioh was read at a 
meeting of the Inter.Collegiate Muslim Brotherhood, 
Lahore in Ootoher 1939. The paper wbs published 
in the form of a pamphlet. We are presenting here 
its English rendering. ^he paper bas also been 
rcTised in aooordance with he instmotions of the 
Wtbor. —Editor. 



POLITICAL THEORY OF ISLAM 

I 

ITH oertain people it has becoiae a sort of faahion to 
somehow identity ralam with one or the other system of 
life in Togne at the time. So at this time also there are people 
who say that Islam is a demooraoy, and by this they mean to 
imply that there is no differenoe between lalam and the demo- 
craoy as In Togue in the West. Some others siiggest that Com- 
munism is but the latest and reTised Tenion of Tslam and it is in 
the Atness of things that Uuslims imitate the Commnnist experi- 
ment of Soriet Bassia. Still some others whisper that Islam has 
eleraent8ofdiotatorahipinitandweBhould reTiTe the onlt of 
“ohedienoe to the Amir” (the leader). All theae people, in their 
mi8informed and misguided aeal to serTe what tbey hold to be 
the oaaee of lelam, are always at great pains to proTe that 
Islam oontains within Itsetr the elemonts of alJ types>f oontem- 
porary sooial and politioal thought and action. Most of the 
people who indulge in this prattle haTe no olear idea of the 
Islamio way onife. They haTo noTer made nor try to make a 
systematib stndy of the Islamio politioal order—the plaoe and 
natnre of demooracy, aocial juetioe, and equality in it. liutead 
they behaTe like the proTorbial blind men who gaTe altogether 
oontradiotory desoription of an elephant beoanae one had been 
able to tonoh only its tail, the other its legs, the third its bolly 
and the fourth its ears only. Or perhaps they look upon 
Islam as an orphan when sole hope for suroiTal lies in winning 
the patronage and the sheltering oare of some dominant creed. 
That 28 why some people hsTO begun to present apologies on 
Islam^s behalf. As a matter of faot this attitude emerges 
from an inferiority oomplei, from*the belief that we as Uuslims 
oan earn no hononr or respect uoless we are able to show that 
oqr religion resemblcs the modem oreeds and it is in agreement 
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vith most of the cootemporarj ideologies. These people hare 
done a great disserTioe to Islatn ; they have rednoed the politioal 
tbeory of lalam to a puszle, a hotohpotob. They have turned 
Islam into a juggler^s hag out of whioh oan he produoed anything 
that holds a demand t Suoh ia the intelleotual plight in whloh 
we are engulfed. Perhapa it is a result.ol this sorry atate of 
affairB that some pople have eren heguu to say that Islam has 
no political or eoonomio system of ita own and anything oaij^ fit 

In these ciroumstanoes it has beeome essential that a oareful 
study of the politioat theory of lalam should be made in a soien* 
tifio way, with a Tiew to grasp ita real meaning, nature, purpose 
and signifioaaoe. Such a systematic study alone can put an end 
to this oonfusian of thought and ailenoe those who out of ignor- 
anoe proolaim that there is nothing like Islamio poUtioal theory, 
Islamio sooial order and Islamio oulture. I bope it will also 
bring to the world. groping in darkness the ligbt tbat it urgently 
needs, although it is notyetoompletely oonsoions olsnch aneed, 

II 

PyNOAMENTALS OF ISLAM 

It should be cleerly uoderstood in the Tery beginning that 
Islam is not a jumble of uorelated ideas aud inooherent modes 
of conduot. It is rather e well ordered system, a oonsistent 
whole, resting on a defioite set of cleer-out postulates. Its 
msjoi tenets ss well ae detailed roles of oonduot are all deriTed 
from and logioally oooneoted with its basio prinoiples. All the 
rules and regulatioas that Islam has laid down for the different 
spheres of human life are in tbeir esseooe and spirit a reflezioD. 
an exteneion and oorollary of its fir8t prinoiples. The Tsrions 
phMes of Islamio liie and sctiTity flow from these fundameatal 
postulates ezaotly as the plant s^routs forth from its seed. Aud 
just as eTen though the tree may spread in all direotions. all its 
leaTes and brsnolies remain firQily attsohed to the roots and 
deiire sustenanoe from them aad it is always the seed and tbe 





ftloue he oan hard a roally oorreot and aatisfaotory underatanding 
of the ideology and its speoido injunotions and a teal 
appreolation of its spirit and nature. 


The Mission of the Prophets 

The mission of a prophet ia to prdpagate Islam, disseminate 
the teachinga of Allah and establiah the divine guidance in this 
world of Aesh and hones, Tbis waa the mission of all the divinoly 
inspired prophets who appeared in auocession ever sinoe the 
man’B habitation on earth up to the adrent of Muhammad 
(peaoe be upon him). !□ faet the mission of alJ tbe prophets 
waa one and tbe samo—the preaohing of Islam. And Prophet 
Muhammad (peaoe be upoa him) was the last of their line. 
With him prophethood oame to an end and to him was reTealed 
theflnslcodeofhumang«idaaoe. In alJ its oompleteaess. All 
thopiophetsoonTeyedtothemankindthe guidanoe whioh was 
reyesled to them and asked it to aoknowledge the absolute 
Borereignty of (^d and to render unalloyed obedienoe to Him. 
This waa, the mission whicb each one of the prophets wss 
assigned to perform. 


At Srst sight this missioa appears to be Tery simple snd 
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oommon oanae to cballenge tbem. Ifit were merely a oall to 
how uowa ia the plaoes of worship before oae God with perfect 
freedom outside these saored pieoinotB to owe allegiaace to and 
oarrj out the will of the powers that be, it would hare been tbe 
height of foIly on the part of the raling olaeses to suppress the 
religious libertiea of its loyal subjeota for a minor matter whioh 
had no bearing on their attitode towards the established 
gOTernment. Let as therefore try to explore the real point of 
dispute between the Prophets and their opponents. 

Thero are many rerses of the Qnr'an whioh make it 
absolutely olear that the non-belieTers and poJytheists too, who 
opposed the prophets, did not deny the eiistence of God nor 
that He was the sole Creator of heaTens aod earth and maa, nor 
that the whole meohanism of nature operated in aooordanoe with 
His oommands, nor that it is He Who pours down the rain, 
driTea the winds and coatrol» the sun. the moon, the earth and 
eTerything else. Says the Qar’aa : 

"Say: unto whom (belongetb) tbe earth and whoaoem- 
is thereln, if ye haTe knowledge ! Tbey will say : unto 
AUah. Say ; Will ye not tben remember ! Say : Who is 
Lord of the seTen beaTeas. and Loid of tbe Tremendou» 
Throne ! They will say : Unto Allah (all that belongeth). 
Say : Will ye not then keep duty (unto Him) 1 (Say): In 
Whose hands is the dominion oTer all things and He pro- 
tecteth, wbile against Him there is no proteotion, if ye 
haTe knowledge ? They will say : Unto Allah (all that 
belongeth). Ssy : How tben are ye bewitohed’’ ! 

(23 : 84-89). 

‘‘And if you were lo ask them : Who oreated the- 
hesTens and thc earth, and constrained the sun snd the> 
moon (to their appointed task) ! they would ssy : Allah. 

How then are they turncd away !.And if thou wert 

to ask them : Who oauseth i^ater to come' down from the 
sky, and therewith roTiToth the earth after its death ! 
they Terily would «sy : AHah". (29 : 61-63) 

"And if thou4llk£^ thom who oreated them, ihoy will 
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Burely say : AUab. How thea are they tnraed away”. 

(43 : 87) 

These Torses make it abundantly olear that the dispute was 
aot about the eustenoe of God or Hia being t he Creator and 
Lord of heayens and earth. AII men aoknowledged these trntha. 
Henoe there was no qaegtion of tbwe being any dispute on what 
w’as already admitted on all hands. The queetion arisea, tben 
what was it that gaTe rise to the tiemendous oppoaition that 
eTery prophet without any eieeption had to faoe when he made 
this oall t The Qur’ao states that the wliole dispute oentered 
round the unoompronuaing demand of the prophets that the 
non^belieTers ahould reocgniso aa tbeir rabb (Lord) and ilah 
■ (Uaster and Law-glTer) alao the rery Being whom they 
aoknowledged as their Greator and that they ahould asaign this 
poaition to none elae. But the people were not prepared to 
aooept this demand of the prophet. 

Let us now try to fiad out tha real oause of the refuBaI and 
what the terma ilah and ra66 mean. Furtbermore, wby did the 
propbet inaiat that Allah slone ebould be reoognleed and 
aoknowledged as ilah and rabb and wby did tbe wbole world 
rsnge iteelf against them upon tbis apparently aimple demand f 

The Arabio word ilah stands for fna‘bwl (».s., the objeot of 
worship) whioh in itselT ia derired from tbe word 'abd, meaning 
a serTant or alaTe. The relationahip whiob eiists between man 
and God is that of 'the worshipper' and 'tbe worsbipped’. Uan 
is to offer ‘ibadat to God and is to liTe like His ‘abd. 

And ‘ibaddt doea not merely meao ritual or any apeoifio 
form of prayer. It meana a Ure of oontinuoua serTioe and 
nnremitting obedienoe like the life of a alsTe in relation to hia 
Lord. To wait upon a peraon in aerrioe, to fold one’8 handa in 
reTerenoe to him, to bow down one’s head in aoknowledgement 
of hia eleTsted poaition, to c<w«f oneself in obedienoeto hia 

oommanda, to oarry out his ordera and cheerfully aubmit to all 

:!>he toil and disoipline inrolTed therein, to humble oneself in the 

• iresenoe of tbe maater, to offer wbat he demands, to obey wbat 

e commands, to set one’a face 8tead.ily againat the cause of his 
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diaple&aare, aad to saoridoe eren one’8 life wheo auoh ia hia 
pleuure—theae are the real implioations of the term ‘ibadat 

(worahip or serrioe) and a maQ's tnie ma‘bud (objeet of worahip) 

is he whom he worships in tbis manner. 

. And what is the meaning of the word ‘rabb' t In Arabio it 
literallj meana “one who nourishea and sustains and regulates 
and perfeot8”. Sinoe the moral oonsoionsneBS of man reqnires 
that one who nourishes, suaialns and prorides for us has a 
superior olaim on our allegianoe, the word rabb is also nsed in 
the sense of master or owner. 7or this reason the Arabio 
egairalent for the owner of property is ro&h aUmal and for the 
owner of a house, rabb at-dar. A person's ‘rabb’ ia one whom he 
loohs upon as his nourisher and patron ; from whom he eipeots 
larour and obligations ; to whom he looks for honour 
adranoement and peaoe ; whose displeasure he considers to be 
prejudioial to his life and happiness ; whom he deolares to be 
hia lord and master ; and lastly, whom he foUow8 and obeys.^ 

Keeping in riew the real meaning of theee two words 'ilah’ 
and 'rabb' it oan be easily lound who is it tbat may rightfally 
olaim to be maa’8 Ilah and Rabb and who oau, tberefore, demand 
that he should be serred, obejed and worsbipped. Trees, stones, 
rirers, snimals, the aun, the moon and the stars, none of them 
oan Tenture to lay olaim to this position io relation to maa. It 
is only man who osn, and does, olaim godbood in relation to his 
lellow-beings. The deaire for godhood oan take root only in 
man’a mind. It is only maa’s eioessire lust for power and desire 
for eiploitation that prompts him to projeot himself on other 
people as a god and eitraot their obedlenoe ; foroe them to bow 
down before him in rererential awe, and make them instruments 
of his self-aggrandisement. The pleasure of posing as a god is 
more wohanting aod appealing than anything else that man has 
yet been able to disoorer. Whoerer possesaea power or wealth 
or olereraess or any pther supasior laonlty, dsTelops a strong 


1. 7or detsiled diaoussion ovn tke pManiog sad ooneept of tlaA and roU 
aee : Abal A‘la Idaududi, JCa Okar Ittilahen (Foar 
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in6lin*tion to outitop hia natora) «nd ptoper limits, to ext«nd 
his area of inAoenoe and thmat hia godhood opou auch of hia 
feUov>men as are oomparatiyely feeble, poor, weak-ininded or 
dehoient in any manner. 

Suoh aapirants to godhood are of two kinds and sooordingly 
they adopt two different lines of aotion. There ia a type of 
poople who are comparatiroly bold or who possess adeqoate 
meana of {orcing their olaim on those orer whom they wield 
power and who oonaequently make a direct elaim to godhood. 
For instanoe, there waa Pharaoh who was so intoxioated witb 
power and so proud of hia empire that he proolaimed to the 
inbabitants af Egypt : "Ana rabbatum ai-a‘Is” (I am your 
highest Lord). 

and “Ma‘aUmtu lakum min ilahin ghairi" (I do not know 
of any other ‘ilah’ for you but mjBe)f). 

When Prophet Moses approaohed him with a demand for tihe 
liberation of his people and told him that he too should anrrender 
himself to the Lord of the UniTerse, Pbaraoh replied that 
ainoe he had the power to oast him into tbe prison-houae, Mosea 
sbonld rather aoknowledge bim as ‘tlaA.^ Similarly, tbere waa 
another king who had an argument witb Prophet Abraham. 
Ponder oarefully orer tbe words in wbiob the Qur'an has 
narrated this episode It saja : 

“Bethink tbee of him wbo had an argument with 
Abraham sbout his Lord beoause Allab had giren him the 
kingdom ; how, when Abraham said : Uy Lord is He Who 
gireth life and cauaeth deatb, he answered : I gire Iife 
and cause death. Abrsham aaid: Lo 1 Allah oauseth the 
Bun to rise in the East, so do tbou oanse it to oome up from 
the West. Thna was the disbelieTer king Aabbergasted”. 

(2 : 268) 

Why waa the nnbelierer king &abbergaated ? Not beoause 
he denied the eiiatence of God. He did beliere that God waa 
the mler of the unirerse and that He hlbiih made the sun rise 
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and set. The question at issue was not the dominion orer tlie 
eun and tbe moon and the uniTerse but that of the allegiance o/ 
the people ; not that who shouid be regarded as oontrolling the 
foroes of nature, but that uAo «Aowid Aave therightto claim tke 


Allah ; what he aotuallj demaoded was thatno obiectionshould 
be oast orer the absoluteness of his authority orer his subjeots. 
Hia authority as the ruler shoold not be ohallenged. Tbis claim 
was based on the faot that he held the reins of goyernment : 
he could do whateyer he liked with the property or the 
lives of his people ; he had absolute power to puaish his subjects 
with death or to sparo them. He, therefors, demanded from 
Abraham that the latter should recognise liim aa his master, 
serye him and do hia bidding. But wheo Abcahar. deolared 
that he would obey, secye and aooept no ooe but the Lord of 
the uniyecse. the king was bewildered and shooked and did not 
know how to bring such a person under his oontrol. 

This claim to godhood whioh Pharaoh and Nimrod had put 
forth was by no means peouliar to tbem. Rulers all OTer the 
world in ages past and present luive adTanoed suoh olaims. In 
Irsn the words 'Khuda' (Master) and 'Khudawand' (Lord) wwe 
oommonly employed in reiation to the king and all the 
oeremooiee indicatiTe of 8ervility were performed before him. 
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is stmilar to what is impliad by these two words. It is not 
neoesBary for a man who claims godhood that be should openly 
deolare himseir to he an *»Wk’ or .‘ro66’. All persons who 
exeroise nnqualified dominion orer a group of men, who impose 
their will upon othere, who mahe them their, instruments and 
seek to oontrol their destinies in the same manner as Pharaoh 
and Nimrod did in the hey day of their power, are essentially 
olaimante to godhood, though the olaim may be tacit, Teiled and 
nneipressed. And thoae who eerre and obey them admit their 
godhood GTon if they do not eay so by word of mouth. 

In oontrast to theae people who direotly seek reoognition of 
their godhood there is another type of men who do not possess 
the neoessary means or strength to get themselres aooepted as 
'ilah' or 'rabb'. But they are resouroefal and ounning enongh to 
cast a spell orer the minds and hearto of the oommon people. 
By the use of siniater methods, they inTest some spirit, god, 
Idol, tomb, plant, or tree with the oharaeter of 'ilak' and dnpe 
tbe oommoD people auooessrulty into beliering that theee obieots 
are oapable of doing them harm and bringing them good : that 
they oan proride for their needs, answer their prayers and afford 
them shelter and proteotion from erils whioh beeet them all 
atonnd. They tell them iq effeot: ‘If yon do not seek their 
pleasure and approral, they will inrolre you in ^amines, epide- 
mios aud affliotions. Bnt if yoo approaoh them in the proper 
way and solioit their help they will oome to yonr aid. We know 
the methods by whioh they oan be propitiated and their pleasure 
oan be seonred. We alone oan sbow you the means of aooess to 
these deities. Therefore, acknowledge our superiority, seek our 
pleasure and entrust to our oharge.your life, wealth, and 
honour’. Many stupid persons are oaught in' ihi*4£ap and thus, 
under corer of falee godi, is established tbe godih&e^ and 
supremaoy of priests and shrine keepers. 

There are some others helonging to the same oategory who 
employ the arEi of soothsaying. |,astrology, ^ortune-teBin^ 
charms, incantations etc- There are yet others who, wbile 
owing aliogianco to God, also aesert that one cannot gain direot 




oontents. Conetituting themselTes into mouthpieces of God, 
'they start diotating othera whst is ]awful (A alal) and whst is nn- 
lawfol {haram). In this ws; th«r word beoomes Isw snd they 
force people to obey their own oommandB instesd of those of 
Qod. This Is the souroe of Brshmanism and Papsoy whioh hss 
appeared nnder yarious names snd in diTorse forms in sll parts 
of the world from times immemorial down to the present day 
and in oonse^nenoe of which certain families, raoes and classes 
hsTe imposed their will and autborlty OTer large masses of men 
and women. 

If you were to look at tbe matter from this angle, you will 
flnd that the root-cause of all eTil snd mi8chief in the world is 

thedominationofmanoverman.h9itdiTwt ot indireot. This 
was the origin of all the troublee of mankind and eTen to this 



historical experience of msnkind that if you do not belieTe in 
God, some srtiBciai god will take^llis place in your thiuking and 
hehsTiour. It is eTen possible that instead of one rcal God, a 
number of false gods, ‘ilahs' and 'rtAba' may impose themselTos 
upon ybu. 
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Eren today maa it enehamed in th® tlsTery of m»ny a false 
god. May he be in BuHia or America, Italy or YugoBlaTia, 
England or China, he is genotaUy nnder tbe epell of Bomeparty, 
sorao ruler, some leader or group, some money-ipagnate -or the 
like in snoh a manner that man’s oontrol oTor man, man’8 
worehip of man, man’fl surTeillanee of man oontinue unabated, 
Modem man has dlBoarded nature-worship, bnt man-worship he 
still dooB. In fine, whoreTer you turn your eyes, you will find 
that one nation dominatOB anothor, one olasB holde another in 
Bubjeotion, or a politieal party haTing gained oomplete asoend- 
an<^, oonstituteB itsell as the arbiter of men’s destiny ; or again 
in some plaooB a diotator aoneentrateB in his hands all power 
and inAuenoe setting himselt np as the lord and maeter of the 
people. Nowhere has man been able to do without an ‘iUth’ \ 
What are the oouse^uenoes of this domination of man by 
man, of this attempt by man to play the roJe of diTinity ! The 
Bame that would foUow frora a mean and inoompetent peiBon 
being appolnted a polioe eommiesioner or some ignorant and 
narrow.minded politioiah being eialted to the rank of a prime 
minister, For one thing, the effeot of godhood is bo intoiioating 
that one who tastes thls poweriiil drink oan neTor keep himsell 
under oontrol. ETon aBSuming that BeJf.oontrol is poBsible, the 
Tast knowledge, the keen insigbt, the unguestioned impartiality 
and porfeot diBinterestedneBs whioh are reqnired for oarrying out 
the duties of godhood, will always remain out of the reaoh of 
tyranny, doBpotiBm. intemperanoe, unlawful 
enploitation, and inequality reign ■apreme. wheneTor man’s 
orerlordship and domination {ilahiyyat and rabubiyyat) oTer 
man are ostablished. Tho human bouI is inoTitably deprired of 
itB natural freedom ; and matt’8 mittd and heart and his inborn 
faoulties and aptitudes are eubjeoted to snoh Teiatious reBtrio- 
tions that the proper growth and deTelopmont of his personaljty 
is arrested. How truly did the Holy Prophet obeerTe : 

“God, the Almighty says : ‘I oreated men with a 
pliable nature ; thon the deTJIs oame and oontriTed to lead 
them »fltrt.y from their raith and prohibited for them 





long oooEse of hnman history. This is the real impediment to 
his progresB. Thia is the oanker which ha« eaten into the TitaU 
of hia moral, intelleotual, political and eoonomio ]ife, destroying 
all the Talues whioh alone make him human and mark him off 
from animals. go it was in the remote past and so it is today. 
The only remedy for this dreadfa] malady lies in the repudiation 
and rwuneiation- hy man of all masters and in the eiplioit 
reeognition by him of God Almighty as his sole master and lord 
{ildh and ra&&). There is no way to his salration except this ; for 
eTon if he wsre to beeome an atheist and heretio he wonld not be 
able to shake himself frae of all these masters {ilahi> and rotJs). 

This was the radioal reformation effected from time to time 
by the Prophets in the life of homanity. They aimed at the 
demolition of manU supremaoy otst man. Their real mission 
was to delirer man from this injustioe, this slarery of false 
gods, this tyranny of man oTer man. and tbis ejploitation of the 
weak by the strong. Their objeot was to thmst baok into their 
proper Jimits those who had orer-stepped tbem and to raise to 
the proper lerel those who had been foroed down from it. They 
ondeaTonred to eTolye a aooial organisation based on human 
equality in whioh man shonld be neither the slaTe nor the 
master of his felIow-beiogB aod in whioh all men should beoome 
the serrants of one resl Lord. The messsge of all the Prophets 
that oame into the world was the same, nsmely ; 

“0 my people, worsbip Allah. There is no ilah what- 
eTer for you eicopt He”. (17 ; 69, 76, 86 ; also H ; 60, 
61,84). 

This was preoisely what Noah said ; this is eiaotly what 
Hud deolared ; Salih affirmed the same truth ; Shoaib gare the 
same message, and the same dootrine was repested and oon&rmed 
by Hoses, Christ and by Prophet Uubammad (peaoe bq upon 
1. AUMadaai, AUlt$hafat al^tanyyo fit-Ahadith al-ijudnyyt.. JSsdith 
No. 843, Daira^t al-Ua‘arif, Hydondiad (Deooan), 1323 A.H. 
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th«n all). Th® Iwt of tho Prophet*, Uahunmad (Ck>d’» Ug 
snd peue be npon him) said : 

•‘I am only a warner, and there ianoOodeaTeAUab, 
the One, the Ahaolute Lord of the heaTene and the ewth 
end all that ia between them”. (38 : 65-66) 

”Lo I Your Lord is AUah Who oreated the heaTens 
and the earth in aii daya, then monnted He the Throne. 
He coTereth the night with the day, whioh is in haate to 
foIlow and hath made the aun and the moon and the etarB 
anbaerrient by Hia eommand. Hia Torily ia all oreation 
and (Hia Terily ia tbe) eommandment”. (t7 : 64) 

"Suoh ia Allab, yonr Lord. There ia no God b»to 
Him. the Creator.of all thii^B, ao worahip Him. And He 
taketh oare of all thinga”. (16 : 102) 

"And they are not enjoined anything oTcept that 
they ahould aerTe Allah, keeping religion pnre for Him, aa 
men by natnr^ npright”. (>8 : 6) 

"Come to a word ocmmon botween na and between 
yoa, that we ahall worahip none but Allab, and tbat we 
ahall aaoribe no partner nnto Him and that none of na 
ahall tohe othera for lord» beside Allah”. (3 : 64) 

Thi» waa the pcoolamation that releaaed the buman aonl 
from it» fotter8 and aet man’a intelleotual and material powera 
free from the bonda of alaTory tbat beld them in anbjeotion. It 
r^ioTod them of the burden that woighed heaTily npon them and 
waa breaking their baoka. It goTe them a real oharter of liberty 
and freedom. The Holy Qar’aB relera to thia marrellona aohieTe- 
ment of the Propbet of lalam when it aaya ; 

"And he (the ^ophet) relieTea them of their burden 
and the chaina that were around them”. (7 ; 167) 

III 

FIRST PRINCIPLE OF ISLAMIC 
POLITICAL. THEORY 

The belief in tlie Dnity nnd tfae Sorereignty of Alieii i, tlie 
foundfttion of the eooiai and morni ayetem propounded by tlio 
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l^ophetg, It ig the Tery gtartiog-point of tbe Iglamio politioal 
philoaophy. The hagio prinoiple of lalam is that hnman beings 
mnst, indiridnally and oolleotiToly, surrender all rights on 
orerlotdghip, legislation and eawoising of withority OTor otherg. 
No one should be allowed to pasa ordorg or make oommands in 
hia ow» right and no ooe ought to aeoept the obligation to carry 
out suoh oommands and obey snoh orderg. None ia entitled to 
make laws on hia own authority and none is obliged to abide by 
them. This right Teits in Altah aione ; 

“The Authority rests with none but Allah, He oom- 
mands you not to aurrender to any one ssre Him. This is 
the right way (of life)”. (12 : 40) 

•'They agk : 'haTO we algogot some authority T’ Say; 
‘all authority belonga to God alone’.” (3 : 154) 

"Do not say wrongly with your tongues that this is 
lawful and that is unlewfo!”, (Id : 116) 

"Wboso does not eatablish and deoide by thst whieh 
AUah hath reTealed, such are disbelieTers.” (5 : 44) 
Aocording to this theory, soTereigoty belongs to Allah. He 
atoae ia the law-girer. No man, eTen if he be e prophet, hsa the 
right to order others in hia oum righl to do or not to do oertain 
things. TheProphethimgeirisgubject to Ood'a oommands: 

"I do not folIow aoythiDg eicept whst is reTealed to 
me”. (6:60) 

Other people are required to obey the Prophet because he 

ennnoiatee not bis own but God’8 oommands : 

"We 8«»t no mesgeoger s»ve that he should be obeyed 
byAtlah‘eteave’\ (4:64) 

"They are the people unto whom We gsTo the Sorip* 
tnre and Command and Prophethood”. (6:90) 

“It is not (poBsible) for wiy human being unto whom 
Allah has giTen 'ttte Seripture and the Wlsdom and the 
Prophethood that he sbould hare thereafter eaid unto 
mankind ; Beoome slaTes of me inattad of Allak ; but 
(what he said was) be ye 6uthful serTants of the Lord”. 

(3 : 79) 
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Tlius the main ohsrsoteristiee of sn Islsmio Stste thst osn 
be deduced from these eipress statements of the H0I7 Qnr’sn 
are ss ioliows ;— 

(1) No peraon, olasa orgronp, not eren the entire popola- 
tion of the atste as a whole, oan Isy olsim to soyereignty. God 
slone is the real aoyereign ; all others sre merely His subjecta ; 

(2) Ood is the real law-giyer snd the suthority of absolute 
legialation yeata in Him. The belierera oannot resort to totalJy 
independent legislation nor oan they modify any law whioh God 
has laid dow, even if tbe desire to effect suoh legislstion or 
change in Diyine lawa is unanimoua and 

(3) An Islamio state muat, in all respeota, bo founded npon 
the law laid down by Ood through Hia Prophet. The gorern- 
ment which runs suoh a state will be entitled to obdienoe in its 
oapscity ss s politiosl agenoy aet to enforoe the laws of God 
and only in so far as It aots in tbst eapacity. If it disregards 
the law rerealed by God, its oommands will not be binding on 
thebelteTeca. 

IV 

THE ISEAKIC STATE 
ITS NATURE AND CHARACTERISTICS 

The preoeding disouBsion mahes it quite clear tbat Islam, 
speaking from tho riew-point of politioal philosophy, is the 
yery antithesis of secnlar Westem demooraoy. The philosophi- 
oal foundatioii of Weatern democraoy is the soTereignty of the 
people. In it, this type of absolute powers of legislation—of 
the determination of ralues and of the norma of behariour— 
reat in the hands of the people. Law-making is tbeir preroga- 
tire and legislation must correepond to the mood and temper of 

their npinion. If a partionlar pieoe of legislation ia desired by 

the masses, howerer, ill-coooeired, it may be from religioua and 

1. Here the absolule righl 9} legisUltion io being disousaed. In the IstnDiio 

poliiioal theory this right rests ia Allsh alone, As to the soope and 
oEtent of humnn legislstion provKied,by the SAari‘<jA ittellplesse see 
Cbapter 2 ‘Legistetion and Ijtihad is Islsm' and Chapter 6 ‘Kirst 
Prinoiples of Islamio Stato’,— 
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moral viewpoint, etepe hare to be taken to plaoe it on the 
etatute book ; if the peopTe duHke eny law and demand its 
abrogation, howBoever juet and rightful. it might be, it hae to 
be eipunged fprthwith. Thie ia not the case in lelam. On this 
oount, Islam haa no traco of WMtern demooraoy. Islam, as al- 
r*edy eiplained, altogether repudiates tbe philosophy of popu- 
lar sover6ignty and rears its poHty on the foundatioQ6 of the 
eovereignty of Qod and the vicegerMioy {Khilafat) of man.^ 


from the theooraoy of whioh Europe had a bitter eiperience 
wherein a priestly olaas, sharply markod off from the rest of the 
population, eieroiaes unohecked domination and enforoea lawa 
of its own making in the neme of Qod, thus virtually imposing 
Its own divinity and godhood npon the coromen people.® Suoh 
a system of gorernment is satanio rather tban divine. Contrary 
to thls, the iheocraoy buile op by IsJam is aot ruled by any 
partloular religious olass but by wbole oommunity of Muslims 
inoludtng the rank and file. Tbe entire Muslim population nms 
the state in aooordanoe witb tbe Book of God and the praotice 
of His Prophot. If I were pennitted to ooin a new term, I 
would desoribe this systein of govemmeat as a "thoo-demo- 
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nndet it the Muriimi huTe heen givMi a limited popular soTer- 
eignty under the Buzerainty of God. The eseoutiTO under thie 

eystem of goTernmont is constituted hy the general will of the 

MuslimB who haTe eleo the right to depose it, All odminiBtra- 
tiTB raatters and all ^ueetione about whioh no explicit injuno- 
tion is to he found in the Shari'ah are aettled by the consensue 
of opinion among the Muslims. 'BTory Muslim who is capable 
and qualified to giTe a eound opinion on matters of Islamic 
law. is entitled to interpret the law of God when suoh interpre- 
tation beoomes neoessary. In this seDse the Islamic polity is a 
demooracy. But aa has hoen explained aboTe, it is a theooracy 
in the sense that where an eiplioit oommand of God or His 
Prophet already exists, no Mualim leader or legislature, or any 
religious soholar can form an Independent judgment, not eTon 
all the Mualims of tho world put together, haTe any right to 


make the least alteration io it. 

BefoTe proceeding farther, I feol that I should pot in a 
word of etplanation as to why these limitations and restriotionB 
haTe been placed upon popular soTereignty in Islam, and what 
ifl the nature of theae limitatione and restriotions, It may be 
ssid that God has, in this manner, taken away the liberty of 
h«n..n mind .nd lntell«ot iB.teml of ..fe8U.rdiBg it .. I w.. 
trying to proye. My reply i. th.t God h.. r.t..n,d the r.ght of 
leiriation in Hie owa hand not in order to depriTe man of hi» 
natural freedoni but to 8afegnard that Tery freedom. Hw purpoee 
is to saTe man from going astray and inTiting hia own rnin. 

One oan eeeily understaod thie point by attemptiiig a little 
aaalysis of the AO-called Weetern •eealar democraoy. It u 
olaimed that thin democraoy ie founded on popular soTereignty. 


But eTerybody knowe that the people who oonstitute a state do 
not all of them take part eitber io legislation or in ite adrainist- 
ration. They baTe to delegate their eoTereignty to their eleeted 
representatiTes so that the latter may make and entoroe laws 
on their behalf. For thi» pnrpose an eleotoral aystem ifl let up, 
But as a diToroe haa been effected between polltios and religion. 


and as a reault of this Boonlariaation. the sooiety and partiou- 
lariy its politioally aotiTe elem^its haTO oeaaad to attaoh muoh 
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or any importance to morality and ethics. And thia is alao a 
fact that only thoae peraona ganarally come to the top who oan 
dupe the maseea by tbeir wealth. power and deoeptiT^propa- 
ganda. Although theae repreaentatiTea oome into poWer by the 
Totes of the common people, they aoon set tbemselTea up aa an 
independent authority and asaume the poaition of overlords 
{ilaha). They often make laws not in the best intereat of the 
people who raised tbem to power but to further their own 
seotional and olaaa intereats. Tbey impose their wili on the 
people by Tirtne of the authority delegated to them by those 
OTer whom they rnle. This is the Mtuation whioh beseta people 
in England, Amerioa and in all those oountries whioh olaim to 
be the haTen of aeonlar democraey. 

ETep if we oTerlook this aspeot of the matter and admit 
that in theae oountriea laws are made according to the wishos 
of tbe oommon people, it has been aatablisbed by e*perienoe 
that the great maas of tbe oommon people are inoapable of 
perceiTing their own true interests. It is tbe natura] weakness 
of man that iomoat of tbe aSairs coneerning his lif6 he takes 
into consideration only some one aspect of reaiity and loaes 
sight of other aspeots. His jadgments are uaually oneaided and 
he is Bwayed by emotiona and desires to auoh an eztent that 
rarely, if eT»r, can he judge important matters with the im- 
partiality and objeotirity of soimiti&c reason. Quite often he 
rejeot the plea of reaaon simply beoauae it oonAiota with his 
passions and dĕsires. I csn «Sjte many inatanoes in support of 
thia eontention but 'to 'sToid .proliiity I shall oontent myBolf 
with giTing only one ekample : tbe Prohibition Law of 
Amerioa. It hsd been rationally and logicslly estsbliahed that 
drinking is injurious to health, produoes deleterious efFecta on 
mental snd intelleotual fa«alties and leads to disorder in human 
sooiety. The American publio aooepted theae facts and agree to 
the eoaotment of the Prohibition Law. Aooordingly the law 

was passed by tho majority A)te. But when it was put into 

effeot, the rery ssme people by whose Tote it had been paased, 

reyolted against it. The worst kinda of wine were illicitly 
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OTOrstep and if he does so, the whole soheme of his life will go 
away. 

Take for example man’a eomiomio life. In this sphere Qod 
has placed oertain restiictionB on human freedom. The right to 
priTate property has been recogDised, bnt it is quallfied by the 
obligation to pay Zakat (poor daes) and the prohibition of 
interest, gambling and speoulation. A Bpeoido law of inheritanoe 
for the distrihution of property among the largest nnmber of 
surTiTing relations on the death of its owner has been laid 
down and oertain forms af aoqmriDg; accnmulating and spending 
wealth haTe been declared uidawful. lf people obserTe these 
jnst limits and regulate their affairs within these boundary 
walls, on the one hand their pereonal iiberty is adequately 8afe- 
guarded and, on the other poBsibility of class war and domina- 
tion of one olass oTer another, which begins with oapitalist 
oppression and ends in working.olaes diotatorship, is salely and 
oonTeniently eiiminated. 

Similarly in the sphere of family ljfe, God bas prohibited 
the unreatricted intermingling of the Beies and presoribed 
purdah, reoognised man^a guardianship of woman, and clearly 
defined the rjghts and dnties of hnshand, wife and ohildrea. 
The laws of diToroe and separation baTO been olearly set forth, 
oonditional polygamy hss been permitted and penalties for 
fornioation and fal8e aocusations of adultery haTe been pres- 
oribed. He has thus laid down limits which, if obseiTed by 
man, would stabiliss his family life and make it a haTen of 
peaee and happiness. Thero would remain neithar that tyranny 
of male OTer fomale whioh makra family ]ife an iuferno of 
oruelty and oppression. nor that satanio flood of female liberty 
and Hoenoe whioh threatens to d«9troy human oiTilization in 
the West. 

In like manner, for tbe preserration of human culture and 
society God hos, by formulatiag the law of giaas (Retaliation), 
oommsnding to out o£f the hands for theft. prohibiting wine- 
drinking, plaoing Hmitatioas on uncoTering of ono’8 priTate 
parts and by laying down a f6W aimilar permanent rules and 
regulations, olosed the door of sooial disorder for eTer. I haTa 



may follow the road that leads to aaooeea and progresa in thia 
world and the horeaftar. If yoa hare ever happened to Tiait a 
mountainous region, yoa must haTe notieed that in the winding 
mountain patha whioh are bounded by deep oaTes on the one 
aide and lofty rooka oa the other, the border of tbe road ii 
barrioaded and proteoted in aaoh a way as to prerent travellers 
from itraying towardi the aby» by miitake. Are theee barri- 
osdei intended to depriTe the way-fsrer of hle liberty » No, aa 
a matter of faot, they are meant to proteot bim from deitruo. 
tion ; to warn him at erery bend of the dangeri ahead and to 
show him the path leading to bie destination. That preoiiely 
iithepurpoieorthereabriotionB {hudud) whioh God hae laid 
down in His reyealed Code. Theie limiti determine what 
direction man ihould take in life’e iourney and they guide him 
at erery turn and paee and point out to him. the path of safety 
whioh he should steadfaatiy foUow. 

As I hare already stated, this oode enaoted as it ia by God, 
is uuohangeable. You oan, if you iike, rebel against it, as some 
Muslim countries haTe done. But you oanuot alter it. It will 
continue to be unalterable till tho last day. It has its own 
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Qur’aii and the iSunnoA vhioh mugt oonetitate the basic law of 
an Islamio State. 

Tbe Pnrpsse-«(the I^anie Stale 

The purpose of tha state that may be lormed on the])^basis 
of the Qur’an and the Sitnnah has also been laid down hy God. 
Tha Qur’aa sajs : 

“We Terily sent Out messeogers with elear prools, and 
roTealed with them the Seripture snd the Balance, that 
mankind may obserre right measure ; and We rerealed 
iron, whereih is mighty power and (msny) uaes for man- 
kind”. (57:26) 

In this Terae steel symboIieM politioal power and the Terse 
also makes it olear that the mission of the prophets is to oreate 
oooditions in whioh the mass of people will be assured of sooial 
jastioe in aooordanoe with the atandards enunoiated by God in 
His Book whioh giTos expiioit instrnotioas for a welUdisoipliDed 
mode of life. lo saother plaoe God bas said 

“(Muslims j^re) those wbo, if We giTe them power in 
the land, establioh the system of dolal (worshtp) and 2iakat 
(poor dues) aad enjoiu rirtae and forbid eril aod ineqaity’'. 

(22 : 41) 

“You are the best oommunity sent forth unto msn- 
hind : ye enjoin the Bight coduot and forbid the wrong 1 
and ye belieTe in Allah.** (3 : 110) 

It will readily becomo msnife3t to anyone who roAects upon 
these Terses that the purpose of the stste Tisualiied by the Holy 
Qar’an is not negatiTo but positiTe- The objeot of the state is 
not merely to preTent • people ffom eiploiting each other to 
saleguard their liberty and to proteot its sabjoots from foreiga 
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employed ; the moral edacatioB of the people vill aUo be uoder- 
taken ; and sooial inAuenoe aa veH as the force of publio opinion 
will be harnessed to the task. 

Islamic State is Unirersal «nd All.Embraeing 

A state of thia aort cannot eridently restriot the soope of its 
aotirities. Its approach ia uniTersal and all-embraoing. Its 
sphere of actirity is ooeatensire with the whole of hnman life. 

It seeks to mould erery aspaot of life and actirity in oonsonanoe 

with its moral norms and pr<^ramme of sooial reform. In suoh 
a state no one oan regard any field of his affairs as personal and 
prirate. Considered from this aspeot the Islamio State bears a 
kind of resemblanoe to the Pasoist and Communist states. 
But you will fiad later on that, despite its aH-inclnBiTeness, it is 
something Tastly and baaioally diffetent from the totalitarian 
and authoritarian statea. IndiTidnal liberty is not auppressod 
uader it nor Is there any trooe ofdiotatorship io it. It presents 
the middle course and embodies the beet that the human sooiety 
has STer eTolTed. The eioellent balance an^ moderation thpt 
oharaoterise the Islamio eystem of goTernment and the preoise 
distinctions made in it belween rigbt and wrong elioit from all 
men of honesty and intelligenoe the edmiration and the admis- 
sion that suoh a balanoed system oould not bave been framed by 
anyonedint the Omniscient and All-Wise Ood. 
blamic State Is an Ideological State 

oharaoteristio of the Islamio State is that it is an 
ideologioal atate. It is olear from a oareful oonsideration of the 
Qur’an and the Sunnah that tbe state in Islam is based on an 
ideology and it« objectiTe is to establish that ideology. State 

of this Tery nature of the Islamio State that suoh a state should 

be run only by those who belieTo in the ideologypn whioh it is 

based and in the DiTine Law whioh it is aesigned toadminister. 

The administrators of tbe Islamic State must be those whose 

whole life is deToted to tbe obserTanoo and enforoement of this 

Law, who not only agree with its reformatory programme and 

fully beliere in it but tboroughly oomprehend its spirit and are 
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ftcquainted vith its details. latam does not reoogciae any geo> 
graphioal, linguistio or oolour bars in this respeot. It puts for- 
ward its oode of guidanoe and the toheme of it« reform before all 
men. Whoerer acoepts thie programme, no matter to what raoe, 
nation or oountry he may belong, can join the oommunity tbat 

mhs the Islamio State. Bnt thoae who do not aooept it are not 

entitled to hare any hand in shaping the fandameatal polioy of 

the state. They oan Ure within the oondnes of the state as non- 

Muslim oitiaena (simmia). SpeoiAo rights and privileges hare 

been aooorded to them in tha Islamio Law, A timmi’e Jife, 

property and honour will be fally proteoted and if he is oapable 

of any serrioe, his serrioes will also be made use of. He will 

not,. howerer, be allowed to ioAuenoe the basio polioy of this 
ideologioal state. The Islamio State is based on a partioular 
ideology and it is the commonity whioh belieres in the Islamio 
ideolo|(y that ptlots It. Here again, we notios some sort of 
resemblanoe between the Itlamio and the Communist statss. 
But the treatment meted ont by the Communist states to per- 
sons holding oreeds and ideologies otber than its own bears no 
oomparison with the attitude of the Islamio State, Unlike the 
Communist state, Islam doee not impose its sooiai prinoiples on 
others by forae, oor does it oonfiBoate tbeir properties or unleash 
a reign of terror by mass ejeoutions of tbe people and their 
transportation to the slare oamps of Siberia. Islam does not 
want to elimioate ita minorities, it wants to proteot them and 
gire them the freedom to liTe aooording to their own oulture. 
The generous and just treatmmit whioh Islam has aooorded to 
Don-Muslims in an Islamio State and the fine distinotion drawn 
by it between justioe and injnstioe and good and eTil will oon- 
Tinoe all those who are not prejudiced against it, that the 
prophets aent by Ood aooomplmb their task in an altogether 
di£ferent manner—something radtmlly different and diametri- 
cally opposed to the way of the Talse re^ormers who strut about 
here and there on the stage of hiatory'’.^ 

p e p o iwn only. n bis Uter arUolea^b^e 























148 Tkt Islamic Law and ConstUuUon 

V 

THE THEORY OF THE CALIPHATE 
AND THENATURE OF DEMOCRACY IN ISLAM 

I wiU now try to give & brief expoaition of tbe oompoaition 
»nd Btrnotnre of the Islamio Stete. I bare *lre»dy stoted that 
in Islam, 6od slone ia the real sorereign. Keeping thia wrdin»! 
prineiple ta mind if we ooneider the poaition of thoae perscaH 
who aet ont to 6nforoe Ood’t Ikw on eerth, it ia bnt natnr»] to 
aay thet they ahonld be regerded aa repreaentstiTea of the 
Sopreme Ruler. lalsm haa aaaigned preoiaely that rery poaition 
to them. Aoeordingly the Hoiy Qar*an aaya r— 

‘•Allsh haa promiaed to thoae among you who beliere 
Sttd do righteouB deeda that He will saanredly make them 
to auooeed (the preaent rulen) and graut them Tioegerenoy 
in tbe Isnd juet sa Be made thoae b»for» them to auooeed 
(othera).'’ (24 : 68) 

diMnaed tho prMtioal Mpeota m well. la bie ertioJ» on »bo ‘Righta 
of Non.MutUnie in IsUmio Stnto’ (sm Choptor Vni) he writea i 

‘•Howerer, in regsrd to s perliement or » iegiBlsturs of the 
modern oonooption, «bioh ie ooneidersbly diNerent {tomBkttru in ite 
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The Tene illuitrates very olearly tbe Islamio theory of 
state. Two lundamentel pointa emerge from it ; 

1. The Srat point is that rslam uses the term ‘rio^erenoy’ 
(khila/at) instead of sorereignty. Sinoe, aooording to Islam, 
sorereignty belongs to God alone, anyone who lioIdB power and 
roles in aocordanoe with the lawa of God wonld undoobtedly be 
the ricegerent of the Supreme Buler and will not be antborised 
to eneroise any powers other than those delegated to him. 

2. The seoond point atated in the rerse is that tbe poww 
to rule orer the earth bas been (womised to the uHioU ammunity 
ofbeliever4 ; it has not been staied that any partioular person or 

' olass among them wjll be raised to that poaition. From this it 
followB that all belierers are repositories of the Caliphate. The 
Caliphate granted by God to the faithful is tbe popular rioe- 
gerenoy and not a Hmited one. Tbere is no reserration in larour 
of any family, olaas or race. Erery belierer is a Caliph of God 
ia hit indiridual oapaoity. By rirtue of ihis position he is in- 
diriduaUy responsible to God. The Holy Prophet has said : 
“ETeryone of you is a ruler and ereryone in answerabJe fot hit 
■ubjeots’’. Tbus one Caliph is iu no way inferior to enother. 

Thia Is the roal fonndatioo of demooraoy in Islam. Tho 
IbUowing pointa emerge from an anaiysis of tbis ooooeption of 
popular rio^^erenoy: 

(a) A soeiety in wtaioh ereryone is e oaliph of God and an 
eqnal pwtidpant in this caliphate, oanDOt tolerate any olass 
dirisions on distinotioas of birth and social position. AU 

men enjoy equal etatua and positioo in suDb a eooiety. The only 
oriterion of superioiity in this sociel order is personal abili^y and 
(^enoter. 'IIub is what hae been repeatedly and espjiioitly 
asaerted by the Holy Piophet : 

“No OM is snperior to anotber exoept in point of £aith 
and piety. AU men are desoended from Adam «id Adam 
wae made of olay”. 

“An Arab Imsno supeniotity orer a pon-Arab nor a non- 
Arab orer an Arab ; neithor doee a whito man poaae^ «y 
•uperiority oTor • blao]c mao nor e bladt ©▼d’ * 
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one, esoept is poiat of pie^”. 

After the oonqueet of Meoo». when the whole of Arabia 
cemeondorthedominion of tho lalamio State, the Holy Prophet 
addreeeing the nembere of hi. own clan, who In the daye beibre 
lelam enjoyed the eame atatus ia Arabia aa the Brabmine did in 
anoient India, eaid : 

•'0 people of Qurayish ! Allah haa rooted out yoor 
haughtineae of the daye of Ignoranoo and the prideof 
anoeatry. 0 men, all of yoo are desoended from Adam and 
Adam waa made of olay. There ia no pride whateror in 
anoestry; there ia no merit in an Arab aa against a non>Arab 
nor in a non-Arab aa against an Arab. Yerily the most 
meritoriooa among you in the eyes of God ia he who ia the 
most pious”. 

(6) In Buoh a sooiety no indtTidnal or gronp of indiTiduala 
will auffor any diaability on aocount of birth, sooial atatus, or 
profeBaion that raay in any way impede the growtb of his 
faou]tiea or hamper the doTelopment of hia personaUty. KTery 
one would enjoy equal opportunitiee of progreas. The way would 
be loft open for him to make aa muoh progreea as poaaible 
aocording to his inbom capacity and peraenal merita withont 
prejudioe to similar righta of other people. Thua, unrestrioted 
aoope for peraonal aohieTement has alwaya been thehallmark of 
lelamio sooiety. SlaTea and their deeoeodantB were appointed as 
military oIBoera and goTernore of proTinoea, and noblemen 
belonglng to the highest lamiliea did not feel asbamed to serTe 
under them. Cobblers who used to stitoh and mend sboes rose 
in the sooial soale and beeame leaders of bighest order (imama) : 
WesTers and olothsellers beoame judges, mu/H» and juriats and 
to this day they are rookoned as tbe heroet of Islam. The Holy 
Prophet has said : 

"Listen and obey eTen if a n^o is appointed as amler 
OTcr you”. ' 

{c) There is no room in suoh a sooiety for the diotatorship of 
any person or group of persons sinoe eTeryone Is a oaliph of God 
here^n. No persen or group of persons is entitled to beoome an 
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abBolute ruler by depriT-iag tbe renk ead file of their inherent 
right of oaliphate. The position of a man Trho is selected to 
conduct tbe aiTairB of the state is no more than this : that all 
Muslims (or, teohnically speaking, all oaliphs of Qod) delegate 
their oaliphate to him for administratire purposea. He is 
aoswerable to God on the one hand and oo the other to bis fellow 
‘caliphs’ who have delegated their anthority to him. Now, if he 
raises himsel^ to the position of an irresponsihle absolute ruler, 
that is to say, a diotator he assumes the oharaoter of a usnrper 
rather than a oaliph, beoause dietatorship is the negation of 

popular Tioegerenoy. No donbt the Islamio State is an all> 

embraoing state and oomprises wlthin its sphere all departments 

of Iife, bnt this all.iaolusiTeaeaa and uniTersality are based upon 

the uniTersality of DiTine Law whioh an Islamio ruler has to 
obserTe and eaforae. The gnidanoe giTon by God about OTery 
aspeot of life wi ' oertainly be eaforced in its entirety. But an 
Islamio ruler oannot depart from these instruotiona and adopt a 
polloy of regimeotatioa of his own. Re oannot foro6 people to 
foIlow or not to follow a partlouJar profe8Bion ; to leam or not 
to leam a apeoial art; to use or not to use a oertain soript ; to 
wear ot not to wear a oertain dress and to eduoate ot not to 
eduoate their obildrea in a oertain manner. The powers whioh 
the diotators of Ruseia, Oermany and Italy ha^e appropriated 
or whicb Atatork has eieroised in Turkey haTo not been granted 
by Islam to its Amir (leader). Besides this, another important 
point is tbat in lelam crery indiTidnal is held personally answer- 
able to God. This persoaal responsibility cannot be shared by 
anyone else. Henoe, an indiTidual enjoys foll liberty to choose 
whldheTer path he likes and to derelop his faculties In aoy direction 
tbat snits hls natnral giRs. If tbe leader obstruots him ot ohst- 
ruots the growth of his personslity, he will himself be punished 
by Qod for this tryanny. That is preoisely the reason why there 
is not the slightest traoe of regimentation in the rule of the 
Holy Prophet and of his rightly-goided Oaliphs ; and 

(d) In snoh a sooiety erery aane and adult Mualim, male or 
iemale, is entitled to eipress hia or her opinion, for eaoh one of 
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(bem is tbe repOMtorj of the oeliphate. Ood haa made thie 
oaliphate oohditional, not npon any partionlar atandard of wealth 
or competesoe bnt onlj npon faith and {ood oondnot. Thweibre 
all Mnalims hare equa! freedom to »preM their opinions. 
EqaiUtoiui Betwe» iBdiYMaalUm aad ColleeHTlsm 

Islam seeks to set np, on the one hand, this saperlatiTO 
demooraoy and on the other it bas pnt an end to tbat indiri- 
dualiKn whioh miJitatea against the bealth of (he body politio. 
The relations between the indtridoal aad the soeiety haTO bemi 
regnlated in auoh a manner that neither the personality of the 
tndiridnal snSers any diminution, or oorrosion as it does in tbe 
Comrannist and Pasotst sooial system, nor is the indiTidnal 
allowed to exceed hia bounds to snob an extent as to 
harmfal to the commnnity, as hsppens in tho Westom demo. 
oraoies, In Iilam, the pnrpose of an indiTidDaTs Iife is the aame 
as that of the life of the commnnity, naraely, the eseontion and 
enforoera«tt of Dirlae Law and tbe aoqnisition of God's plea. 
snre. Uoreorer, Iilsm has, aiter safegnarding tbe rights of the 
indiridaal, imposed upon bira oortein deties towards tho 
eoramuaity. In this way reqairementB of indiTidaalisra and 
ooUeotiTism hare been so weil hanBODised that the indiTidnal is 
affoMed the fullest opportuoity to derelop bis potentialities and 
is thni mabkd (o employ his dereloped lacaltjes in Hie serrioe 
of the oomraunity at latgo. 

^eso «e, briefly, the batio ^'ndples aad essential featar6s 
of the Islamio polltioal thooiy.^ 


1. To «Toid ropetition, Editor hss deletcd those portions of the enay 
relatedto the prohlenu, diseossed in det«i)inChapter 7—Bdit«r, 



Chapter 5 

Political Concepts of 
the Qur'an 


THE Qur’An is • completA oode for meakind end 
prorides guidenoe for man in ell walke ofhiBlife. 
It h«8 its own ooncepte of ethios, politioB, eoonomioB 
snd Booiology. In the lollowiag artioles an attempt 
haa been made to present eome of the basio polittoal 
ooncepts of the Qur'an. 

Maulana Maududi haa written a Taf8\r (Commen* 
tary) of the Qur’an under the title Tajhim al.Qur’an. 
Thia great work hae been oompleted in Bix rolumes 
and published reoently. Tafhim al.Qw'an oontains, 
inier alia, rery raluable dieouBaion of all tho moral 
and aooial conoepts of the Qur’an. The present art- 
iole is in the natnre of a logioal oompilation of the 
discuBsions, in ao far aa they relate to the political 
oonoepts, The Editor hsa added some notes here and 
there to maintsin the oontinuity snd to distinguiah 
the editorial notea from the text, tbe two hsro been 
aligned differently. — Sditor. 
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the Ruler and the Deity. Aa euch the entire UniTcrae and a)l 
the orĕaturea in it (inelnding man) must anbmit to Him alone. 
Man muet not think himaejr totaJIy free and ahould know thaf 
thig earth 18 not his permanent abode He has heen made t.. 
Hre upon it only duriug the period of his probation and in <Iu^ 
oourae he will retnm unto hia Lord, to be judged aooording lo 
the way he hes ntiliied the period ofprobetion. Tho only 
right oourBo for man ie to aoknowledge Qod as the only Lord, 
the Sustainer and the Deity and to folJow Hia Guidance and 
His precepts in all aapects of Ilfe. Man must liwe this life with 
the realiaation that he is to be judged and Jus soJo objeotiyo 
BhouJd be to merit the pleasnte of AlJah soas to emerge succeaa- 
ful iu the final teat. Conduet oontrary to this would lead man 
on to the eyil path. If man fol!owB the course of pioty and 
pdliness (whioh he is free to ohoose and follow) he will suooeed 
in- thls world and in the sext—in this world he will haye a lifo 
of peace and contentment and in the hereafter he will quelify 
himseir for the heayen of eteroal bJiss, al-Jannah. And if he 
chooses to follow the other course; ».e,, that of Godlessness and 
eTll (whioh he ia e^ualiy free to choose and iollow) his life will 
be one of corruption, disruption and fruBtration in this world 

and he will meet coloasal misCortune in the life to oome_that 

aboda of pain and miaery whioh is oalled Hell. 













ISd Tht Islamie Lav> and Cona^jltt^ton 

Ufo. Ont of nogligeoce ihey loit thoir original roligion or out 
of miBohief they adultoratod asd parrorted it. Ther aaBociatod 
with God innumerable human beingg, non^humau objeots and 
imaginary beinge as deities and indulged in Ahirk (polytheism) 
of the worst type. Tbey miied ap the pure teaohings of God 
with Btrange myths, ideas and philoaophios and thus produced 
a jangle of religions and oults. They discarded the God giren 
prinoiplea of social ethioa and oolleotive morality, the Shari‘ah, 
and di»priTed the hnman lif6of peaoe and tranguillity. 

4. Although men departed froffl the path of trnth, diare* 
garded and perv6rted the Shari‘ah and some of them eren 
revoIted against the oode of Dirine Guidanee, yet God did not 
forthwith destroy them or force them to the right courae. 
Forced oonTersion to tho right path was ttot in keeping with 
the autonomy he bad given to man. Instead, God appointei 
certain Tirtuous persons froro amongst the poople themselTes. 
todischargetheresponsibilityorreoalHngandguidmg men to 
the right path during their sojourn on the earth. These meo 
boliered Jn God and liTed in a Iife of obedienee to Him. Ee 
honoured them by his reTelations and gare them tbe know- 
ledge of reality. These men, koown as propbets, were assigned 
the job of presenting the message of truth to tho humaaity ask- 
ing the people to the path of tbe Lord. 

6. These prophete were raised in all epoohs, in all lands 
and in all nations- Tbeir number eioeeds many thousanda. AU 
of them bronght the same mesBage, a!l of them adTooated the 
same way of Iifo {Dten) i.e., the way whioh was roToaled to man 
on the first day of his eaisteaoe. All of them followed the same 
guidanoe : the guidanoe which was prescribed by the Lord for 
man at the outset of oiTiliaation. AIl of them stood for the 
same mission : they called men to the religion of Islam, asked 
those who aocepted tbe DiTine Gaidanoe to lire in aooordanoe 
with it and organised them into a moTement for the establish- 
meot of the Dirine Law and for pu^ting an end to all deTiations 
from the Bight Path. ETery prophet tried to fulfil this mission 
in the best possible way. Bnt a great number of people neTer 
aocepted their guidance and thoee who aooepted it, gradually 
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drifted astray and after a lapse of time lost the guidanco or 
distorted it with iaooTations aod perrersions. ' 

6. At laat Qod raised Prophat Iduhammad (peaoe be on 
him) in the land of Arabia and assigned to him th6 completion 
of the mission for whioh earlier prophets were ordained. The 
message of Uuhammad (peaoe be on him) was for entire man* 
kind. He presented anew the teaohings of Islam in their pris- 
tine form and proTided humanitj onoe again with the DiTine 
Guidanoe. He organised all those who aocepted his message 
into one ummoh which was oharged with reoonstruoting its own 
life in aooordanoe with the teaohings of Islam, with calling 
hnmanity to the path of righteonsness and with establishing 
the 'Wprd of God on the earth. This guidanoe is enshrined in 
the Holj Qur’an whloh oonstitntea the only right oode of con- 
dnot for the manhind.i 
Islamlc Concept of Lif« 

These are the baeio postulates wbich, on tbe one band, 
reTeal God’a design for proTidiog guidanoe for man in this 
world and, on the other, dedne tbe nature, poeition and status 
of man in it. Now let us studj the loundatioas on whioh the 
Qur’sn rears fflan’a relationship with Allah and tbe concept of 
life which naturallj followB from tbat relatioasbip, 

The Qur’aa deals with tbis problem on manj an occasion 

but the entire oonoept of life enTjsaged bj it is epitomised in 

the following Terse ; 

"Yerily Allah hath bought of the belioTers their liTes 
and their properties for tbe price that theirs shall be the 

Paradise : so they fight in the way of Allah and slay snd 

are slain. It (t.e., the promise of the Paradise) is a promise 

wbioh is binding on him in tbe Toriih and the Injeel and tbe 

QuT'an. And who is more faithful uuto his coTenant than 

Allah ? Bejoioe then in yon^ in bargain that ye hare made, 

for that is the supreme triumph”. (9 : 111) 

In the aboTe Torse the nature of the reiationship whioh 
comes into eiistenoe between man and God because of Iman 

1. Abul A‘la Maududi, Tafhim al-Qtir'an, Vol. i. iiahoie, lUSl, pp, 
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q { the fold Qf thd ttmmaA, B*Te when there ia oiplicit proof of 
fal8ity or of renunoiation of the belief. This is the legal aspoot 
of the pioblem. But in the eye* of the Lord, only that ImSn 
is yalaable whioh oonaiata in oomplete aurrender of one’8 will 
and ohoioe to the will of Alleh. It i* thet atete of thought and 
aotion wherein man aabmits himselt fully to Allab, renouooing 
all olaim to hia owa aupremaoy. It is something tbat oomea 
from the heart. It la ao attitude of the mind and prepaTes man 
foT a oertaln oourae of aotion. If a man reoitea Kaiima, owns 
the ooutraot aad eren performa hia prayera and other aota of 
worahip, but in hia heart he r^ard* bimaelf as the owner and 
the diapenaer of hia phyaioal and mental powera and of hia 
moral and material reaoucoea, uaea them to hia own liking and 
upholda hia treedom ol will, then, howerer moob the people 
may look upoo him aa in the eyea of God he will be a 

non-belieTer, for he haa, in faot, not really entered into the 
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PoUlicai Ooncept» o/iAe Qur'an 
life. A Muslim who bas real faith in Allah, makes eyer; aapeot 
of hia lifo gubaorrieot to the Will of Allah. Hia entire life ia 
ODO of obedienoe and auirender and he noTer behaves in an 
arrogant or an autonomoua way, eaTe in a moment of 
forgetfulnes8. And after auoh a lapae as aoon aa he beeomea 
oonsoious of it he again readdresaes himseli to his Lord and 
repents of hia error. Similarly a group of people or a aociety 
^hioh oonsiat of true MuaUma oan nerer break away from the 
Law of their Lord. Ita poUtioal order, ita aooial polioy, ita 
culture, ita eoonomio ideology, its legal syatem and its 
intemational polioy muat all be in tone with the Code of 
Guidanoe roTealed by Allah and mnat, in no way. oontraTene it. 
And if eTer through errror any contraTention ia oommitted, it 
muat on realising this, oorreot thia immediately and rotura 
forthwith to the atate of aubaerTieneo to the Law of God. It 
ia tbe way of the non-beiieTera to fee! free from Qod’s 
Guidanoe and to behaTe aa one*8 own maater. WhooTer adopta 
BUoh a poUoy ia, eTon though he may bear a name ailmilar to 
thatof a MusUm, treading theSataniopath and lollowing the 
way of the non-belieTers. 

4. The WiU of God, which it is obligatory upon man to 
folIow. is tho one whioh God HimseH haa reTealed for man’a 
guidance. Tho Will of God is not to be determined by man 
him8elf. God haa Himsell olearly enunoiated it and there is no 
ambiguity about it. Thorefore if a peraen or aooiety ia honeat 
and 8teadfa8t in ita oontraot with AUah, it muat aorupuloualy 
fashion its entire life in aooordanoe with the Book of God and 
the Sunnah of the Prophet (peace be on him), 

Alittle reAeotion will show that these stipulations aro 
logically implioit in the bargain and it is also olear from the 
aboTe disoussion why the peyment of the ‘prioe’ has been poat- 
poned to the life after death. Paradiae is not the reward for the 
mere profe$8ion of the bargain, it ia^he reward for the faithful 
execution of the oontraot. Unlesa the oontraot is fully executed 

andtheaotaallife-behaTiourofthe'Tendor’oomplies with the 

terma of the oontract he doe^not booome entitled to the reward. 
Thus the 'sale' is oonoluded only at the last moment of Tendor s 






played opeii tricka of hypoorisy and rofu8ed to saoriSce their 
Iives and riches in the Cauae o/ Allah. The Qur’an, aftor 
ciposing those poopie and erlticieing their insiaoerity and 
hypocria>, makoB it olear that/mdn is a oontraot, a form of 
pJodge, betwoen man and <3od. It does not oonsist in a mere 
pfofcS8ion of helie/ in Allah. It ia an aoknowjedgement of the 
laot that Allah aione is our Lord, Sorereign and Ruler and 
that eTorything that man hae, incloding hiB own Iife, belonga 
to Him aod must be used in accordance with Hib direotlTes. 
lf a Muslim adopts a oontrary oouree, be it insinoere in his 
ptofessionoffaith. True belierere are only thoee who haTe 
■really sold their liTes and ali that they posseBs to God and who 
lollow His diotates in all fiolde of aotiTity. They stake their 
in obedienoe to the Commaads of tbe Lord, and do not 
deTiftte eTea an inch from tho path of loyaJty to God. Suoh 
alone are the true belieTere. 


Some people object that the promise referred to in the Terse 
does not ooour in 7n;eel (Goepel) or Taurat (Torah). So far as 
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Politioal Gonuptĕ of the 4Jttr’on 
lands. for my iiame’B Bake, «h*ll reoeiTe an bundredfold, 
and shall inherit eTerlaating life”.' 

This is what we find in the Injeel as it erists at present and 



in their api^oach in the days of their deoadeuco that they could 
not think of any greater reward than matcrial and woridly 
ptoBperity. So in the rewcitlog of the Tawal tbey redured the 
oonoept of- Paradiso and rewatd in the bereafter to that of 
material blisB of thie world and tegarded the premised land of 
Palestine ae the paradiBe. Thne -we flnd in the Taurat that 

“Hear, 0 Israel : The Lord our God ii one Lord ; and 
thon ehalt lore tho Lord thy God with all thine beart, and 
with all thy soul and with all thy migbt”.^ 

"Ib not He thy Pather tbat bath bonght tbee 1 Hath 
He not made thee and establisbed thee” 


But the reward for thia doTotion to the Lord, described in 
the Taurat, is tha^ yon ehall hecome the owners of the land 






















enunoiates prinoipleH of monetary and Bscal policy. TheBo 
oannot be translated iato practioe unles» tbere is a State to 
onforoo tbem. And horein liee the neceisity of an Islamio State. 

This conoept is presented in the following rerses of the 
Qur'an 

“The aduUerer and the adulteress, scourge ye eaoh one 
of them (with) a hundred stripes. And let not pity for tho 
twain withhold you froin obedieooe to the din of (».e., way 
of lireprescribed by) Allah, ifye belieTo in AUah and the 
Last Day”. (24 ; 2) 

A Tery basic point emerges rrom this vorae. Here the 
orimmal law of Islam has beeo called Din-AUah t.e„ the religion 
ofGdd. It means that religion does not merely mean prayers, 
and fa8ting and Hajj and Zakat. it aleo iocludes the law of the 
land and the institutions of the State. If we want to establish 
religion of God, the abjeotivo will not be acfaieved by merely 
establisbing the ' institutious of Saim. (fa8t) and Salat (prayer). 
We shall have to eatablish side by eide with them tho Divine 
Lawand make the Shari‘ab the law «f the land. If the latter is 

not established. then evea if the 
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Tht Islamic Late an4 Constilntion 
piety end mast aot be oonfDBed with power thirstiness.l 

III 

SOYEREIGNTY OF GOD 

The nezt and the most ^undamental and moet reTolutionarj 
politieal conoept of the Qar’an ia the soTereignty of God 07er 
the entire Iife of man. So far as the ooneept of the sorereignty 
ofGodoTertheuniT6T8oi8ooncemed.it ia aooepted by most 
ofthe people but what the Qur*an demands is that they must 

also aoknowlodge Him ai the SoToroign in his moral, sooial, 

oultural, economio and politieal sphere of life. 

Students Qf politioal aoienoe know bow Tezed the issue of 
•OTereignty haa beoome in the present age. It is perhaps the 
moBt.diiputed iaaue of politioa) soienoa and a good many 
thinkera hsTe eTon pleadod that the problem is so eonfuiing 
that it would be better if the politioal theprists discard it 
altogether. Not only are there thooretioal andlogioal anomalies 
bnt alio the deTelopment of intemationaliim seems to haTB 
mote or iees rendered the coucept of national soTereignty 
obsolete. The root osuee of all the diCBoulties in respeot to 
tbis que8tion is a basio rallaoy : (he political pbilosophers hsTe 
tried to place the cap of sorerelgaty on man a being for whom it 
was nerer Intended and whom it cin tberefore nerer Bt. Keeping 
in Tiew the attributee of the aoTereign, no humaa being or 
hnman organisation oan really olaim title to it. And when 
BOTereignty is foroed upon human beings, it results in confu8ion 
on all hands. 

The OnraBlc concept of sorereignty is simple. God is 
the Creator of the Unirerse. He Is Iti reai Snstainer and 
Rnler. It Is HIs WHI that preralls in the cosmos all aronnd. 
As all creation is His, Hb command shonld also be Mtablished 
and obeyed In man’s soclety. He is tbe real Sorereign nod 
Hls Wltl shoald rclgn sapreme ai the Lnw. 

aboTe Tiew of aoTereignty is presented in the 
l. Ttt/Kim al-<iur’an, Vol. 11, p. 688. * 




prophet. Th<;earliorvofMwofthc Qi 
to him deal wlth his unblcmiahod c 
and integrity. Xow we lind that ho 








































was that of denunciation of «Atri in »n its ft)rm8. a^d aoknow- 
Jedgement of the OTerlordehlp of one God in all fielda of 
eiletenoe. Joseph (peace be on bim) telle bie Jistenere that gods 
they worehip are mere namee and do not poeeees any attribute 
of real lordehip or eorereignty. He etreseed that when they too 
aoknowledged that the real BOTorcign of entire oreation ie Allah 
Who is the Creator and Sustaincr of the uniTorae. why then 
aToid its natural and logical oonscguencos. It naturally follow8 
that He alone should and as a matter of faot does, enjoy real 
anthority and He had not proridod any eanotion for the worship 
and ohedience of any of the gods l>efore wbom they bowed. He 
alone is the Law.giTer. Rule and authority belong to Him. All 
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foIloT it, and hath made the biiq and the moon and the 
atara anbaerTient by Hia Coromand. Verily Hia ia all creation 
and Hia ia the Command (the Law). Bleaaed be Allah, the 
Lord of the Worlda.*’ (7 : 54) 

It ia diffioa)t to preoiaely nnderatand what ia meant bj 
Utawa 'alal 'ar$% (Monnted He the Throne). It is posaible that 
God appointed a oortain plaoe aa the oentre of thia limitlesa 
ooamoB and made it the oentre^and the oontrol-house of the 
oniTerae. And it ia thia plaoe, frbm where the uniTerae ia boing 
gOTemed, whioh haa been oalled 'arsK (the Throne). It ia alao 
poaaible that the word haa been naed as the aymbol of authority 
and anserainty and 'to monnt the Throne’ impliea that after 
ereating the nniTerae Ood took hold of the reina of power and 
beoame ita Rnler and King. WhateTer be tbe aotual nature of 
the happening, the real import and aignihoance of ‘monnting of 
the Throne' la that God ia not the more Croator of the UniTeraei 
He ii alao ita Rnler and OoTomor. Tbia ia a Tory important 
oonoept and the Qur’an wanta that tbis poiat abould be ful]y 
realiaed by man. 


Ch)d ia not the one who created the world and then retired.t 
Thia conoept of retirement ia fallaoiouB. The Creator haa not 
^Tered Hia oonneotion with tbe uniTarae after baTing oreated it. 
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Tht Ulamic Law and OonatUution 


regard Allah aa the Creator and the Gorernor and thinha that 
God haa aeTered Hia oonneotion wlth the uniTerae and now has 
no practioal aay in its rnnning, the natnral result of this ooncept 



to Him alone belonga tho soyereignty oTer the UniTerBe. The 
entire universe ia one organic syatem whioh is being controlled 
by one Authority. Thus, whoever eUe olaima partial or total 
8overeignty, whether for himself or for any group or organiaa- 
tion, ia labouring under deluaion. The only reaaonable courae for 
man la to aoknowledge the Creator and tbe Lord as the Deity 
and the objeot of worahip in the religioua aenae of the word and 
aa the only Sovereign, Ruler and King in the politioal and 
aocial meaning of It. 

The point is futther elarified by tho eipression luku aU 
Khalq wa al-Amr (Verily His ie the Croation and Hia ia the 
Command). Thia olearly states tlmt God ia not only the Creatur 
but alao the Commander and the Ruler. He has neither left His 
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“H# unto Whom boJongeth tho 8overeignty of the 
heaTens and the earth. He hath taken unto Him8elf no 
Bon nor hath He any partoer In the Sorereignty. He hath 
oreated ererything and hath meted out for it a meaaure”. 

tr ^ (25:2) 

Here the word employed ia Mulk whioh ia used in Arabie to 
tho m6,ning of snprnm.oy, .onsroignty sad kingship. 

Aorarding to thn nerso Allah .lono I, tho ao.emor, Klng .nd 

Ruler of tho entire nnl.erse mrd no one else .h.res 0 ™ . shrod 
of H...„thority. H.i.tl...h«,l„te Soyereign. Thi. ele.rly 
wng. hom. to one th. tmth th.t He .lone csn he tho Delty 
^nmon. oif.r. hi, wor.hip, „„|y .0 who oomm.nd, 

^wer nnd eiitlioritj, blmi. or reproy. him, .nd oh.nge hi, 

d..t,., f„o„r.bly „r .dy.rmly. Not ey.n . fool wonld b. 
5Z'r'^d‘^„Jj”’ te Ime"» to h. deyoid of .11 

rMt, with Alkh, no one wonld h. prep.rod to how b6fore .nyone 

^M.noe Hi. .nth.rit, .lone would be eoknowledged .nd Hi. 
^103 “°°,' •niino.nohl.wwonldb. 

folIowed .. inyolyo, Hi« dimhedienoo. 

the i° '“‘'"'i"' “e Pleptel. of Allih .„d 

.Lhim tT' ■ ^ P'"P'''‘' 'ieilienii.d 

.beolnt, ohedimioe to Allih .nd oomplet. ..knowledgmont of 

fo3 th °'t ‘‘‘°*' *"'' '"enToh,, ref„,.d to 

T^. "' •"‘""'■‘i' ‘"d •otnowledg. th.tofAlIih. Th. 
ing Terse of tho Qur’aa illnatratea this position • 

"And Mosea «aid : My tord ie beet aware of him who 

nngeth guidance from Hia preaonoe, aud whoae will be the 
»qnel „f the Homo („f bli„). Lo I wron8.doere wlll not b. 


PP. 



order that I may searoh tbe Ood of Moses and lo t I deem 
him of the liara.” (28 : S7. S8) 

The Phsraoh thus olaimed godhood. But ho could not hav6 
by that meant that he waa the Chieator of the heavena and the 
earth. Nor any man in hia aenaes oould elaim that. The 
Pharaoh j^ould not eren mean tiiat he waa the only ohject of 
worahip, for tho Egyptiana worahipped a hoat ef deitiea. In faot 
the Pharaoh himfielf worahipped many, a god and owned hia 
exalted position to his being regarded as the descendant of the 
Sun-god. 

This being the poaition. the Pharaoh’s olaim to godhood 
oould only mean that he wanted to be obeyed aa tbe King and 
the Sorereign of the peo|rte »f Egypt. And from this riewpoint 
hls position was not very dissimilar to that of the states whioh 
olaim legal and polltioal sorereigBty lor themselres independent 
of the law of God. Snch statea may asBign the aoTereign position 
to any one individual or to the wil! of the demona, but so long 
as they olaim the lawa made by them and not those laid down 
by Allah and His Prophet are to reign supreme, there is no 
differenoe, in prinoiple, between tbem and the Pbaraohs. The 
nature of the olaim is the aame. ami there is no dilTerenoe bet- 
ween a Pharaoh who oalled hlmsoK ilah and tho modern seoular 
states whioh regard tbemaelyes 8overeign in thia reapect.i 

Aocording to Islam 80vereignty belongs to Allah alone and 
He is the only Law-giver. 
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Political Coneepts oj the Qur'an 
“Thy Lord said unto the angels : Lo ! I am about to 
place a Tioeroy on the eartii”. (2: 30) 

Khalija means one who enjoys oertain rights and powers, 
not in his own rigbt but aa repreeentatiTe and riceroy of his 

Lord, His enthority is not inherent ; it is a delegated one. He 

is not free to do whaterer he iikes, but has to aot aooording to 

the directiTes of his Prinoipal. If he disobeys the latter, arro- 
gates to himself power whioh does Dot belong to him, and aots 
in oontraTention of the direotiTss of his SoTereign, then his 
behaTiour is not in keeping with his real position and amounts 
to rebeHion. 

The purpose of tiie reloTant injunotions of the Qur’an is 
that mau should reaiise his rea) status of oicegerenc}/, and as 
suoh, his duty to obey his E,ord, foHow His instruotions and 
establish His Will on Earth. If man does the contrary, he will 
fall a prey to Satan—the etemal fo» of man and will go astray.l 
This Tioegereocy is a popolar Tioegereaoy. Basioaily It 
belongs to all maokind and ie oot tbe eiolusiTe priTilege of any 
indtTidual, family, tribe, class or seot. But as it implies aoknow* 
ledgment of God as the SoTereign, only tbose who aoknowiodga 
tbis {i.e., Muslims), to whaterer olass or olan tbey may belong, 
haTe the right to erercise it. 'niat is wby in an Islamio State, 
Tioegerenoy is oondoed to the Huslims alone, but is enjoyed by 
all of them and is not coafined to any oJan, olass or dynasty.^ 
(/) As we baTe said earlier, it fol)owe from the conoept o{ 
the SoTereignty of Ood and tbe Tioegereooy of man that the 
latter shoald follow the law reTealed by tbe Lord. This is what 
the Qur’an emphasises time and again, 

“And say not eonoeraing tbat wherein your tongues 
ntter a lie : this is lawfal, and this is unlawful that ye may 

iDTont a lie against Allah ; Terily those who fabrioate lie 

against AUab shall not snooeed”. (16 : 116) 

Thii Terse clearly states tbat the authority to declare one 

thing to be lawful and another to be anlawful rests with Allah 
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•lono and no ono olio onjoyo oTon n fragmont of it. This moano 
that tho authority to logislato yesta in Him aiono. Whooyor 
oiso trioB to deolaro or odjudgo abont tho lawtninoss or othorwiso 
ofthing8ofhiBOwnanthorityioatranBgteBSOt. nnioao ho doeo 
00 on tho anthorlty of ond within tho limito proooribod hy God. 

Unabashed lagislation—tho aot of doolariog, withont any 
let or hindranoe, oortain thinga lowfnI and othero unlawhil— 
hoo boon doBoribod ss 'inTonting iioB againot Allah’. It has 
hoon oalled so heoauso this oan he tho teonlt of ono of the 
following two thinga only ; Either the peraon doing so allegeo 
thot what ho ia doolating lawfnl ot unlawfol withont ohowing 
anybaaio theretor in tho ,Book ot God, hao a matter of faot. 
boen oo otdained by Ood Himsolt or that God hoa ohdieated 
His authority in hio taTOur and left him fteo to legiolato ao and 
what he likoa. WhioheTor of thooe two pooitiono he olaima for 
himaolt is a lie puro and simple and a faloo imputation to God.l 
Not only that, at auothor plaee tho Qul’sn oayt: 

•'Thoae who do not make deoioions in aooordance with 
that whioh AlUh hao roToJod, Totily thoy ato tho diobe- 

lieTOrs.Ihe nnjuot.the tronogrosooro". (S ; 44, 46. 47) 

Hoto God watns Ihooe who do uot adminioter their affaira 


in aoootdanoo with Hio toTealed law and do not ontoroo it that 
they aro (o) diBbolieTeto (6) unjuot ond (o) tranagreaooro. Ihis 
meana that one who diooboyo the iaw of the Lord is guilty of 
three orimes W./r, Z»lm and FU,. Tirotly thi. di.oheyal 
means that ho ia Aouting the authority of Allah ond is refn.ing 
to aooept Hio Command—whioh io Ku/r. Sooondly it amounts 
to porpotratlon otinjuotioe, tor the Commond ot tho Lord is 
juatioe, pure and oomplote and aoy dOTiation from it rosuito in 
nothing bnt tyranny and injustieo, or in tho wordo of Qur’an in 
Zu!m. Lostly, mon holng the mibjeot ot God, by disoboylng 
the Command of tho Lord, he oeops out of the ambit of loyalty 
and obedionoo to Him, and tbis aot of his is an aot of 
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(i) SoTAreignty belongs to Ailih nlooe—it }a He who ia to 
be worsbipped »nd it is His Guidance on whieh the 
entire strnotnre of momlity, sooiety «ad oaltnre is to 
be resred. 

(ii) The Prophet is to be obeyed »s the representstiTO «nd 
the messenger of Qod, the Supreme Rnler. 

(iii) The law whioh ia to deoide the legnlity and ecMrreotness 
or otherwiae (halal and &arom} of the things, mnst be 
the Law of the Lord. It is His Shari'aA alone whioh 
is to presoribe the lawfal and the unlswfal. Nona else 
oan hsTe any say in this respeot. 

Thus the mission of Hoses, Josns and Mnhammad (pesoe be 
upon them all) was one and the same. AII of them atood for 
the same ideology. People who hsTe asoribed different missions 
to different prophets ate ntterly wrong and make a bsseleas 
allegation. WhosoeTor oame as the Messenger of the Lord, 
aaked the people to deiist from His disobeysl. from assooiating 
partDori with Him, from doTiatiag from His guidaao», and 
oallod them to a life of unoonditional obedienoe, Joyalty mad 
snbmission to Him. 

It is anfortuaste that Bibie ss we h»Te it to-day does not 
present this mission of the Prophet Jesus (pesoe be on liim) as 
preoisely and as olesrly as ia presented in the sboTe Terse of the 
Qar’sn. NeTerlhelesa, eTon in the Bible as it exists we find 
referenoes, though soattered here and tbere, to all the thiee 
points mentioned sboTe. 

About the Srst prinoiple, relsting to soToreignty ond 
worship, the New Testsment ssys thst: 

“Then saith Jesns nnto him, Get thee henoe, SstMi; 

for it is wriUen, thon shalt worship the Lord thy God, and 

Him only ahalt thou eerTo”.* 

And he further atated thst the Will of God must preTsil in 
tbe domain of bumsn world —the &eld in whioh man has been 
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giren freedom and antonomy—a« it preraiJa in the realm of 
nature. 

*‘Th 7 Kingdom oome. Thy WiU ba done in earth, M it » 
in hearen”.! 

Tbe aeoond piiaoiple that Prophet JeBDs preaoited himael^ 
aa the Meaaenger and the Agent of Ood the Beal Sorereign and 
aaked the people to ob^ him in thia rery oapaoity, ia anpported 
by many reraea in the New Teatament. When he began to 
delirer hia meaaage and oall tbe people of the Nasareth to the 
religion of God and hio own kith and kin atood in rerolt to him, 
he deolared : So we are told on the authority of aainta Matthew, 
Maik and Lnke that a prophU is nerer honoored in hia own 
oonntry. And when oonapiraotes were hatohed in Jernaalem to 
do away with him and when hia friend8 and aaaooiatea reqoeated 
him to loare the plaoe, he aaid that the propJitt shall not die ont 
of Jeroaalem. And when he entered Joraaalem for the last time, 
his diaoiples were aaying ; “Bleaseth be the King that oometh 
(Ae nome o/iAe L)rd” t On that aome of the Phariaeea were 
enraged and they aaid to Jeaus to "rebuke thy diaciplea”. Jeaua 
aaid : teU you that, if these ahonld hold tbeir peaoe, the 

(tonea would immodiately ory oat”.^ On anotber oooaaion Jesus 

'‘Come nnto me yo that labour and are heary laden, 
and I will gire yon rost. Take my yoke upon yon, and 

leam of me ;.For my yoke is eaay and my burden ia 

light”.® 

And, laatly, that Jesus wanted people to rerolt againat 
man^made law and to obey Dirin^ liaw, is npheld by the 
ibUowing paasage in the Goepel, aocording to 8t. Matthew : 

"Then oame to Jesua aoribes and Phariaeea, whioh 
wereof Jernsalem, aayiag, Wby do thy disoiples transgreas 
the tradition of the eldera t for they wash not their handa 


2. /Wd., 8t. Luka, I» : 38-4». 

9. /Md.,8t.MaUhew. 11 :28-30. 
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All thes» relereaoea go to prove that the misaion of Jesue, 
like that of all other prophets before him, was to preach the 
Borereignty of God and to establiah His law on the earth.^ 


THE PRINCIPLES OF LOYALTY TO 
THE STATE 


The Qar’anio ooooept of sorereignty is rery oiear and un* 
arabignons. It automatically follows from the oonoept tbat tbe 
oentre of loyalties, in the state founded on this oonoept, oan 
only be AUah and under Uis sanction, His Prophet. Thia 
prinoiple is further eluoidated by the Qur'aa in the following 


"0 you who beliere, obey AJIab and obey His Mes- 
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1. The real »nd sold objeot of our obedieDoe is Allab, the 
Real SoTereign. He alone ia to be obeyed in His own right. A 
Muslim is first and the laet, the aubjeot of 6od, His ‘abd {8lave). 
AII other positions are just seoondary. The centre of loyalty 
and obedienoe for a Mnalim, in hia indiridnal as well as oolleotiTe 
life, is Qod alone. All other loyalties mnst be subject to and 
totally within the sanotion of God. None of tbem should, eTen 
in the minntest degree, amonnt to a repndiation of the loyaliy 
we owe to Him. Thia idea has been espreaaed by the Hely 
Prophet in these worda: 

“There is no (permissioD for} obedienoe to the oreature 
if it inTolTes disobedienoe to the Creator". 

2. The seoond fundafflenta) baais foT the lalamie Order ia 
loyalty and obedienoe to the Prophet. This obedienoe is not 
demanded in its own right; it is in faot, the praotioal manifes- 
tation of obedience to God. The Prophet ia obeyed because 
he is the only authentic aonroe tbrongb wbiob the directiTea 
and commandments of our Lord are commanicsted to us. Aa 
such we can obey Qod only by obeying Hia Propbet.) There ia 
no reliable anthority other than the Prophet to niake us know 
the Will of God and the way of Bis obedience. Aa anoh any 
fonii of obedience not sauotioned by the Prophet is ansuthentio 
and therefore, untrnstworthy. Thus tbe disobeyal of the Prophet 
is tantamount to diaob^al of Qod. Tbe Holy Prophet 
ennnciated thia prinoiple wben be seid :. 

“WhoeTer followed me followed God and whoeTer 
disobeyed me disobeyed Qod”. 

3. This third objeot of the Mnslims’ obedienoe the Islamio 
Order of life are the «lul-amr, *.s., tbe men in anthority, the 
goTernment. Bat obediwoe to ul«l-<zmr oomes only next to 

obedienoe to Gdd and Hia Propbet and ia subserrient to both of 

Them. And futhermore, the ulul-omr mnst acoording to the 

Tery .Terse wherein this term ooonra, be &oid smongst the 

Mnslims themselTes. 


i, C/. “Wboio ubeys the U tssenger, obeya Allab’'* (A<.Qur'an, 4 : 80), 









Ulul-amr is a t«rm of wide oonnotation. It inoludes all 

thoae leaden of the Muslim eociet; who oontrol and administer 

ite affairfl, may they be leaders of thought or literature, religious 

diTines, politioal lesders, adminiatrators, judges, oommanders or 

ohiefs of sooial, cnltural, tribal, municipal or looal organieations, 

Thus whoerer be in oharge of any faeet of the affairs of tbe 

MusIimB, deserres to be obeyed and foIIowed in his own sphere. 
It is not permitted that one should, by unnecessarily raising 
isgues with them and oreating atmoBphere of 8trife and oonAiot, 
disturb the Iife of the oommunity. The obedience to the 
ulul-amr Is, howeTer, subjeet to the fo]]owing two essential 
oonditions : 

(0 These ulul-amr should be froffi amongat the Muslim 

They should themselTea be obedient to Qod and His 
Prophet and their polioies and aotiona mnst oonform to 
the letter and the spirit of the i9han‘o&. 

The Holy Prophet (peace be npon him) has eipressed and 
elaoidated thia prinoipte lo many of his sayings. Por instanoe: 

(а) “A Maslim most listen to and obey tho ruler whether 
he approTes of what is ordered or abbora it, ptoTided 
be ifl not ordered to siii. la that oase, he should oeither 
listen nor obey’'.^ 

(б) “There is no obedienoe in sio. It is only io Tirtue".''^ 

(c) “Yon will be goTerned by people some of whose aots 

and oommands woald be yirtoous and some others 
sinfal. Then whoerer eipreesee his opoi disapproral 
OTer the munkarat (the 8infal aots) will not be held 
responsible for them and whosoeTer disapprores of 
them and dislikes them (at beart, althongh he does not 
ejpresa hia disapproTal in so many words) will also 
saTe his skin ; bat wb<»oeTa’ appromt of them and 
/ollowt them wonld be held accountable for them’’. 
The Compaoions asked ; “ When tbe days, of suoh ralers 
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oom©, should W8 not w*ge WM ««ainat them V’ The 
Prophet Baid : ■‘No ! Not as long ae they o£fer «oIoJ” i 
According tn this haiUh the aymbol of obedienoe to Qod and 
to Hie Propbet ie «olo*. If the «lul-omr dieoard it alao, then 
they step out of the baaio loyalty to God and His Prophet. 
And then it beoomea pemiMible to etriee to remoTO them. 

(d) The Holy Prophet 8.id: , . . 

“ Your worst mlera are iltoae whom you hate and wbo 
hate you and those whom yon ourBo and who ourse 
you”. Aaked tho Companiona ; “O, the Prophet of 
Qod l lf aaoh ia the aitnation, then ahonld we not rise 
in reTolt againat them !” Replied the Soly Prophet: 
“No 1 Not aa long aa they eatabliah prayer among 

Thi« hadith further condtmB the one mentioned in tc) aboTe. 
The Arat hadith might be conatrned aa meaning that eyen if the 
rulera offer prayer in prirate, tbey retain the right to exact 
loyalty. Bnt the latter hodtliolearly enoneiatea that wbat u 
teauired ie eetabliehmeut et tbe ieetitutiou ef »o!»l io ‘be 

colleetir. lite ot th. Mu.lime. I. other wotd., not ouly the, 
.hould them.olre. oSor pr.rere. but .hould .1«) uttliee the 






IS* TKt hlamic Law and Oonatitatian 

Th« fonrih principle «bich too bu bcen oleerly and 
deHJiitely eipomided ia the eboce yeiee of the Qnr’ĕn is thet in 
»n Islenle Stete tho Coniniend of Qod end the Snnnoil of the 
?ropheteretheflnelenthority. Wheneser there i. e dispot. 
emrag the pco,de or betw»,n th. pri.pI. end the mlers, it shell 
he referred to tho Booh of Allah end tho SunnaL of tho Prophet 

»ndwh.teretJndpnontfoIIo*.th.refronr shonld ho aeeepted 
es hinding on .11. Thn. li. JunJamental and diainctiue 
elKtracleruhca/theltlaenieaiate.iehich didinguiehe, tl/ron. a 
nm-Ielamic State, i, Ihalit aecept, Bcd and Hi, Peophel a, Ihe 
fnal authoriHe,. lfihi, he lacHng Ihe Blale i, not I,lamic. 

Somopoople esk how . modom stete cen look to the 
Qttr’en and tho Sunnah for the sointion of all ite prohlems. 
Thor. am lot. of pmblems conceming Mnnicipelitie., Eeil. 
»eys, Posls and Telegrephs eto., ehoiit whlch tho Qnr’«n end 
the Beeno* here nothlng to say, Whet wil) tho Stete do in 
Mspeet of theae , 

The objeotion is misconcelred. The faotot whioh dis- 
tingni.hc. . Muslim ftom . non.Mnslim is tho diAetenc. of thoic 
epproech to lif.. The non.Modims, eren those who beiier. in 
God end in Prophethood, hero ceeaed to iook to His gnidence 
in regnleting t|,eir .ff.i,s, Thej mgerd themselyes freo to ohslk 
out their owu aointions for th.ir problems. A trno Mu.lim, on 

thoother hend, mgerds himaelf snhject tothe Lew of God ia 

ell thet he doea and eiercises his will to mgulate his effeits 
only to the eitout he hee beon premitted to do so by Allah. He 
flrst of all turns to the guidsnce prorided hy God end Hia 
Prophet end aots eocording to his own lights only when end 
whom no speoigc or implied guidenee is ayeileble in tbe Qnr’an 
and the Sunnah. And this sotion in ecoordsnoe with his own 
lights too is basod on the prineiple thet the silenee of God end 
His Prophet in e eortain matter implies thet They here Ieft 
thet mstter to the good senae of th» Muaiims. 

6. The ceree aho giec the people the right to differ tsilh 
their rrdere end is e eharater of thoir politioal ftoedom. In cese 
of disonte, howoror, the yordiot of Ailah end Kis Mesaenger is 
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to bo taken as both by the rulers and the ruled, This 

olearly impliM that there must be aome ioBtitiition for deoiding 
8Uoh dispute iii Ihe light of the (Jur’an and tJie Sunnah. In 

other words, the judiciary in an Islamio State must be iiidepen- 

dent, oompetent aod bold enoughto gire an impartial verdiot 

irrespeotiTe of the poaition and power of the parties to a dis- 

V 

THE PURPOSE OF THE STATE 

Now we eome to the purpoee of the State. The Qur an 
lays down the foUowing direetiTe in this respect : 

'■(Mualima are) thoao who, lf We give tham power in 
the land, eatablish the eyatem of Soiot (»o”hip and 

prayera) and Zakal (poot-due), enjoin right and Tirtue 
and forbid wrong and eTiI.” (22 : 41) 

The aboTe Terao epitomiaee ihe pnrpoaea of the ralamlo 
State and the baaio obaraoterietioa of the rulera and adminia» 
tratora. Thia one Terao alone is 8uffioioat to giTO an idea of tho 
nature and the objectiTes of the IslamiD State. God s bounty 
and aasiatanoe are for thoae pooplo who, when giTen power, act 
in the rollowing way 

(o) In their peraonal liTea they adopt the way of pioty and 
obedienoe. Theit charaoter ia free from the blemiaheB 
of Bin, diaohodienee to God, yanity and atroganoe 
They bebaTe like real gentlemen, offet prayers to their 
Lord, act humbly and estabhah the system of Salal in 
the colleotiTe lifo of the poople. 

(h) Their wealth and resouroea are not wasted on senaua- 
lities and luiuries. Inetead they oBtablish tho inatitu- 
tion of Zakat (poor-due) -i.e., they pay their own Zakat 
and organiae the inititution of Zakat so that the 
wealth of the oommunity may haTo an eqaitable dia- 
tribution and the State may falfil its welfare funotions. 
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( c) Tbey tiee tbe powen of tbe Stete for tbe eradioetioo of 
eTil end of eio sod for the promotion aod eetablish* 
nent of Tirtae and goodnen. 

Tbeee are the objectiTes of ^e lelamio State.t 

VI 

THE PRINCIPLES OF GOYERNMENT 

In the Islamio Stste tbe GoTernnent is demooratically 
oonstitnted and is nm with mntos) consnltation. The Qar*an 

•eys 

(а) “God has promised to those among yon wbo belieye 
and work righteons deeds tbat Bo will snnly grant 
them Ticegarency in the Jand.” (24 : 66) 

The Torse is «juite clear on the point tbst this Ticegereney 
ia promiaed to the entire Moaiim commnnity. Tberefore it ia a 
popolsr Tioegerenoy and is not limited to any partionJar indiTi» 
dnal or groop of people. Cons«qo«Lt)y, the entire oomrannity 
ia nsponsible for the affsirB of the 8tat«t ^ad aa rach only that 
goTornment can legitimately carry on the bnsineBS of the State, 
thst has boen oonstitnted by popuisr will and works ih confor- 
with the powers delegated to it by tbe oommnnity. 

(б) »It was by the meroy of AlJah tJiat thon hsst been 
gentJe with them (O Mnbammad}, for if thon hadst 
been stern and hard*hesrted, they wonld haTo snrely 
dispersed from aronnd abont tbeo. So pardon them, 
and ask forgiTeno8s for them and conmlt with them 
upon the eonduet of ojairo. And when thon (O Moham^ 
mad) art resolTed, then pnt thy trnst in AJJah. Lo ! 
AUah loTeth those who pnt their trost (in ffim)’*. 

(1: 169) 

(c) •‘Theg manage their a^aire hy mutual eonaultatiou." 

(42 : 38) 

It folIow8 from the aboTe Terses thst the approsoh of 

1. Ta/twH a|.^r’an, Yol. III, p, 23B. 

2. Based OB j Tajhim ^■Qur'an, T«I. m. Surah at-Nur, ] 


p. 417.420. 
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goTernmeat towwde the poople ihould be baaed on Iove, Bympa- 
thy and forgiTeneBB. It Bhonld try to lighten their burdea and 
proTide for them the neoeasitm as well aa the comlorts of Iife. 
It should fcok to their welfare, betterment and prosperity. 

Furtherm6re, the gOTerament shonld be cbnstituted and 
run in oonsUltation with the people. Its struoture mnst be suoh 
that the people are able to eipresa their TiewpOint.' Il is their 
will whioh should praTail. And this ean take place ohly in a 
state that is demo^atio in straoture and in its working. 

Yll 

CO^CEPT OF CITIZENSHip 

(a) Althongh the Tslamio State it an ideological state, it 
ooadnes its oitisenship to only those pertons who liTe on iis 
teititory or mlgraie to it. It {« not an ejtra-territorial statĕ, 
This 18 bome out by the lollowing Terse of the Q'ur’an; 

“Yerily those who betiĕTed and migratod and Btruggled 
hard Ih A!lah’a way wlth thelr pĕoperiy ah'd their 'souia, 
and those *ho gare (theiii) shelter and help—^hey are 
gUardihna of ehoh other. ahd (aa for) those whĕ 'belieTe but 
did not migrate (to tho Islaiiiio StateJ, yon baTo nothing 
to do with thĕir goardianship unlil tbey migrate ; but if 
they seek help ftom you in the matter 6f ftiitli then it ia 
your duty to hilp (tbem) exoept against a ' folk between 
whonl and you tbere ia a treaty. Allah is Seer of what ye 
do”. (8:72) ' 

This rerse lays down another basic prinoiple of the Con- 
atitutional law of Islam, viz., only tbose persons will be undor 
the gdardianihip of the lelamio State who eithĕr liTe in dar aU 
Islatn or who migrate to it. Aa for those Muslims who liTe out- 
side the territory of the Islamio State, it will nOt aesume their 
guardiansbip. The «dationshSp of Islamio bitotherhood will ho 
there, bnt nOt the legal rcsponaitility of guardianship. If they 
migrate lo it, then alone they irhl be entitled to its guardian- 
ahip. If the/ oomĕ only aa Tisitora and retain their citiEonabip 



Tbis will also affaet the foreiga poUoy of tho Islamic State. 
rn the light of this vsrso the direot responsibility of the State 
ia llmited to the Muslims who reside ia its territory and dooa 
not eitend to thoae who do not liTe io it. Thia ia what the Holy 
Prophot meant when Iie said :— 

"I ani Dot reaponaible for the proteotion of a HuBhm 
■.•■lio live8 among the Muohriki (Polytheiati).” 

This ia how the Islamio law baa cut 1 he gordian knot which 
has heen at tho root of many an jnternetional oomplioatlon. 
Por when a atate takes upon itself the protection end guardian- 
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8tat« to go to their help and to proteot them. But this function 
muat be diecharged with dae regard to international eommit. 
mentB and moral obligationB. The Islamio State is not ftee to 
hehye in anj manner it lihes. If it is bound in an agreement 
with the tyrant nation, then the Islamie State cannot extend 
auch a help ae may eontraveae the agreement or its moral obli- 
gations without first repudiating the agreement openly. 

The word whioh has been used for agreement in the rerse 
18 ntethSq whioh is used in the sense of trnst and nnderstand- 
ing. By meethSq is meant any nnderstanding which shows that 
one state is not at war with another. Ifthis understanding is 
there, 6ven though thare be no writtea treaty of allianoe or of 

friend8hip or a non-aggreaaion pact or a no-war treaty the 
Islamio Stata would be deomed to have a meethSa with suoh a 
State, 


The words uaod in this ver«6 are : bainakum va hainahum 
mtethSq (between whom and you there is a treaty). This shows 
that the treaty between the Isiamlo and the non-Islamie State 
is aot merely a treaty betwemi two states ; it ia a eovenaat 
betwoen the two peoples as well, and the Muslim nation is aUo 
morally responsible for the treaty along with its govemment. 
The 8kari'ah doee not admit of a situation in whioh the Mus^ 
lim people may be deemed to be ab«olved of the moral responsi. 
bihty of the treaty entered iato by their state. But the moral 
respoasibility of the treaties of the Islsmic State will devoIve 
only on the Muslims who are cititeDs of the IsUmic State. It 
will not extend or apply to thoee Muslims who are not oitisens 
of the State binding itself by s tresty. That is why the Treaty 
o!Hudayhiah was not deemed to be binding on those Muslims 
of Meooa {e.g., Ahu Baair and ^6« Jandal) who hsd not yet 
become the oitizens of tl^e Islamio State. 

Thus it rollows thst the State csn belp the other Musliin 
brethren outside its territory only in wsys which do notoon- 
travene tha treaty between tbe lelamic and the non-Islamio 
State or can help them after opeoly denonncing the treaty, if it 
80 deems fit. It oaunot do «o in any mannor contrary to 
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reoogaized sten^ardi of intHnationa) etjiioa and morelity.^ 

(i)} Ae the tslamio State » an ideologioal sta^e it claBsides 
its oitizeiis mto t^ro categones, mz. ^uslims aod ^imtnis. ^|)is 
differentiation is esseDtial in Tiew o{ the ideolo^icaj oature of 
the State, But it does not lead to] the dirision of the people 
into different cases, nor is any group deprive(| of basio hunian 
rights. The Qur’an sajB : 

!‘Lo I the ^haraoli eialted himaelf in the eartb and 
made its people castes. A tribe amon^ tbem he oppressed, 
kjlling their sons and s^wog ^eir women. Lo I He waa of 
those who spread d>orapition and oorraption (/asaad)." 

’ ■ ' ' ■’ ( 2 ^: 4 ) 

Tbud in tbe e;es of bis goTemment all citizena werĕ not 
eqaal i*n law. All dld no^ enjoy similar rights. Jnstead be 
adopted the polloy of dmding people into' ^roups and oaates 
and of oppressing onĕ groQp~aiid exalting anoth^r, mabing one 
the subject and the other tbe orerjord. 

Here some one msy raise an objeotion and say tha^ the 
Islamlc State too olasaides its oitiMns into Muslims and 2immis 
and dov s not gire eaoh one o^ them rigbts and priTileges almilar 
in all reapeota. But this objection doea not bold good beoause 
the graunds <i/classi^calion in OD Islamio State are radically 
different from thoaĕ on basia pf which the non-Mnalim 
states of the psst abd preaent bsTe been miikiiig thia olsBaidoa* 
tion. Islsm doee not'diride people on tbe basis of tribe, racĕ, 
oolour, lan^sge qr clase, It djffereDtiates betweĕa them 6n the 
basis of a prinoiple and an ideology. Aad whoeTer acoepts tbe 
ideology n’hiob is its basio prinoiple, its ratson d!etre goTerning 

all its aotions eto. becomes entitled to the rights of fuU citizĕn- 

Further, the Islamio State oonlers all bssio human rights 

on its noD-Uuslim citizea8 as weU and there is no distinotion as 

to rights and priTilegea between MuBlims and non-Uuslims in 

this respeot. WhatĕTer distinotron is made between the two, is 

in the realm of politioal responsibilities only, Sinoe an Islamio 

1. Tafhim al’Qur'an, Vol. II, pp. lOI^, 
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State is based on an ideology, it is evident that only those who 
beiieTe in that ideology oan be <entrusted with the rosponsi- 
bility of running ita aSaira. Ctaly those of its people can herein 
bear the responsibility of poliby-making who believe in the 
ideology whioh must heeeaBarily goTern ita polioies ahd pro- 
grammes. And, aa already |6zplai^iied, wli^eTer aocepta the 
ideology, tWco^a dne of , gownii^ olass ahd. whoeTer 
spiirns it, aleps 'out of ibeir fdid. lliue there ia abaolutely ho 
sirnilarity betwe^ t^is olaaaiiBioatioh an<l tlie dne made and 
niaintained by the Pharaoh niider wych no one from the aub- 
jeoit race eould erdr ehter the fhid of the ruling olass, in which 
the suhject raoe waa deprlTed of all human rignts and waa with- 
out any guarahtee. of UTe or honour, in whioh all eoonomic behe- 
fita were reaerTod for thoae who were born among the group of 
ruiera and all aTonues of progreas were cloaed upon tbe reat 
who were euhjeoted to aerTitude ao that their Iife beoame an 
unending woe of misery and depriTation.^ 

VIII 

kfetNfciri.ES Ok StATE ktttitY 

Alongwitb tbe basid politioal ooDcOptB, tbe Qur’an haa alao 
giTeh Bome oogent directiTea for atate polioy. A oareful atudy 
of these directi res tbrowa ample light on tbe objeotiTes of the 
Islamio State. The foliowing rergea of the Qur’an are very 
iinportant ih thia respect: 

*‘Set not up witb Ailah acy other god (0 man) leat 
thou sit down reproTed, foraaken. Thy. Lord hath decreed 
that ; 

(1) Ye worahip nohe saTe Him ; 











the needy and the way» 


(4) Squaoder not thy wealth in wantonneBS and «trava- 
gance. Lo l the B^ttanderers were ever brothers of the 
devils and the devii was ever an ingrate to the Lord ; 

(6) Butifthouturnawayfromthem the deserving 

kinsmen, the needy and the wayfater) seeking meroy 
from thy Lord, for whioh thou bopest, then speak unto 
them a reaaonable and kind word ; 

(6) And let not thy hand be ohained to thy neck nor open 
it with a oomplete opening, leet thou sit down rebuked, 
denuded ; Lo i thy Lord enlargeth the provision for 
whom He Will, and straitenetb (it for wbom He Will). 
Lo 1 He waa ever Knower, Seer of Hia subjeota ; 

(7) Slay not your ohildren, feariag a faU to porerty, (it is) 
We (Who) provide fOE tbem and for you, Lo I the slay- 
ing of tbem is great sin ; 

(8) AnH gd^not near unto adultery. Lo 1 it ia an abomina- 
tion and an evil way ; 

(9) And slay not the life whiob Allab hatb fotbidden aave 
with right. Whoiois slain wrongluUy, We have given 
power unto his hdir, but let him not conunit musess in 
slaying. Lo l he wiU be belped ; 

(10) Come not near the wealth of the orphan 8ave in a be- 
atting manner till he oomes to strength ; 

(11) Keep the covenant. Lo I of the oovenant it will be 
asked ; 


whereof 






















thy Lord.' This ii pirt of that wisdom wherewith the Lord 
hath reTealed unto theo (0 Huhammad l)”. (17 : 29-39) 


In the aboTO Tenea the Qnr’aa haa preaented thoae basic 
prinoiples which oonatitute the bedroek of the Islamio Order. 
The Terses were reToaled at a moment of historio signihoance, 
t.e., oQ the eTe of the beginning of Madianite period. The 
Meooan period waa ooming to a elose and a new chapter waa 
going to be opened in the life of the Islamio mOTement. On 
thia hiatorio oooasion the ManiPesto of Islam was rsTealed : a 
manileato whioh waa to aot as the eource of polioy and condijot 
for the new lalamio 8tate of MedinaB. It sets down the guiding 
prinoiples for the moral, religions, sooial, eoonomio, politioal 
and cultural reconatruotion of the new state and society. 

(a) The real meaning of the firit prinoiple ia that nono 
eioept Allah should be worsbipped and bowed before, and 
also that He alooe and no one else sbould be unoonditionally 
obeyed in all Aelda of Ufe. Hia Command alone sbould be taken 
as {AeCommand and His Law aloneshould be aocepted as the 
Law and He alone should be aokoowledged as (Ae gole Roler, the 
















parentB m the same waj as tbey were themselTes looked after by 
them when they were young and in neod ofit. This Terse is 
not merely in tho.nature of a moral preoept ; rather it was the 
foundation upon which the legal rigbts of the parents were laW 
determined as ie clear from the releTant portions of the booka 
of and Jtgh. Similarly because of tbis in}unction, an 

honoured position has been assigned to the parents in blamic 
sooiety and eulture, and it is the dnty of the cotamunity as well 
as of the State to take measnres to protect and maintain this 
position. Moreorer, in the sight of this injunction, tbe prinoiple 
has been laid for erer that the islamio State will so /SBhion, lU 
lqgal, educational and admioistratiTe polioy that the, institation 
of the famiiy is upheld and Btrengtbened and is proTided with 
state proteotion. 


(O) The real import of articles 3, 4 and 6 of thia Manifesto 
is that a man should not reserTe his earning eaclusiT^y for his 
own needs. Ijlather he should maintain an nnos^tatious and 
balanoed etandard of Iife and deTOte bis surpius wealth for 
helping his relatiTea and the needy and the destitute to meet 
their needs, ao that the epiritof co-operation, mutual saorihce, 
eoonomio cohesion and deep regard for each other^s rights may 
permeato * lie whole aooial olimate of the history. ETcry person 
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(aa distiogmshed from 'dole’ or oliarit^).^ And if a peraon ia not 
in a poaition to asaist othera, tben bo ahonld re^ard it as a oanse 
for regret and aeek the bounty of Allah so that he may aetre 
other i^eople and assist them in proraring tiie amenitiM of life. 

lilke the first prorision, these proTisions of the Islamic hlani. 
^to, too, were not meant to bo mere moral teneta. The Islamic 
State of Madinah translated theee iojnnotionB into praotioe and 
it was in their light that a aystem of oompulaory oontributions 
aadaqiU-$’tB3jtbaK) and of volantary oontrihutions (aadaq3t-e- 
^^toA) was oTolTed, that a ayatem of uoatyaA (W.ill), wirSaah 
(inheritanpe) and awq3/ (Trusts) was deriaed and proper safe- 
guards were prorided for maintenance of the rights and proper* 
ties of ithe orphana. It was made obligatory on erery habitation 
to play host fpr three daya, at least, to any traToller who comas 
to it. HoreoTer, eTery endeaTonr was made to inlnse to the 
oommunity the spirit of aaoriBoe, generosity, philanthropy and 
oo*oper4tidn ao muoh so that the people oame to attach as mooh 
iinportanoe to the moral righta aod reaponsibilities as they did 
to the legal rlghts and dutiea. 

(d) bt the 6th item it has boen suggested that people should 
neither boeome too tight-Ssted nor too open-handed. Instead 
they shonld adopt a ria media and sbonld so enpend their 
wealth that they neither hinder tbe proper and eqttitable oir- 
oulatiou of weaith by aoting miaerly nor fritter away eoonomic 
atrength by adoptiog waya of entraTaganoe. They abould main- 
tain a balanoe in their expenditare — neither heaitate to apend 
where neeeasary, nor indulge in aToidable or unoalled for ex- 
penditure. All those who, io their spendiags, are motiTated by 
hypoorisy, ostentation and eibibition of wealth, oi who spend 
in the oause of luxury, Tulgarity, or oorrupbioo or needs othor 
than genuine, dirert wealth into wrong, wasteful and unpro- 
duotiTe ohannels and are guilty of abuse of God’B blessings. 




the waste of wealth. It was in pursuance of these injunctiona 
th^t the Islamic State of Uadinah legally prohibited certain 
forms of espenditure, atopped the flow ot money into certain 
channels and through social reform aboliahed many a wrong 
ouatom which inrolTed eitraTaganoe and orer-eipenditnre. 
The State was empowered to pnt a atop to pTonounced forms of 
public entraTaganoe. Through all theae measurea wastage of 
wealth was oheeked. 

Side by side with this, through Zakttt and Sadaq&t a smash- 
ing blow was administered against miserlineBs. Tbrough them 
the posaibility of hoarding of wealth waa eliminated and it was 
enaured that there was proper oironlation of wealth in tbe 
oommunlty. Through sooial edneation people were made to 
understand the diSerenoe between philantbropy and eitraya* 
ganoe, beneToleoce and reokless spending, miserHness aud 
austerity and niggardlineES and thrift. In the social oHmate so 
engeudered the spend-thrilt and the miser were looked down 
upon, while the philanthropic and the generous and those who 
maintained abalance in their Iife ware looked upon with honoor. 
A.nd it is a result of this yery moral and mental training that 
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Both the eitremea are equally repreheneible. A healthy econo- 
mio aystem ahould maiataia iustiee and keep the diatribution 
of wealth within the limits proacribed by the Lord of the 

It waa aa a result of thia directire tbat the oonoept of 
"olaaa atraggle" oould never gain gtound in the eoonomic polioiea 
of the Madinite State. DiiTerenoes in inoome and weajth were 
never regarded aa an evil in themselrea which must at all 
ooats be eliminated. Thaa the Islamio State reoognised the 
nataral diETerenoes whioh are inherent in men and instead of 
enforoiag an unnatural equality it tried to so lashion the sooiety 
through moral education and legn^ prooeases that economio dis- 
parities, instead of bacoming an instrument of oppreasion or 
eiploitation, beoame ageneies of the promotion of many a aooial, 
moral and eoonomio ^irtues. 

(«) The seTeuth prinotple giToa tho lie to the basis oo wbich 
the moTement for Birth Control aod Pamily Planning has been 
raising its head from time to time. In old times the fear of 
porerty led the people to resort to tbe killing of their o^spring 
or to abortion, and now tbe method ©f oontrsoeption has been 
added to it by modern scieDoe. This Berenth oJause of the 
Islamio Manilesto directs people to totally avojd alJ those eSorts 
whioh aim at curtailiog the number of tbe people and instead 
to doTote heart aad soul to the oonstruotiTe effort of multiply- 



endowsd it wlth all neoessary resouroea, and He bas boen feed- 
ing those who hare gone before and will f6ed thoae who are to 
oomeinfuture. It is He Wbo bas taken upon Himseir the 
feeding of His oreation. Hist(»y •iso tels us that the eoonomio 
potential has inoreased in the oountriee whose population has 
inoreased and oftea the rate of growth of the eoonomy has been 






.rriv « b"* onthir„rthdoe.„ot 

oT lU Too„ee al.o e„do„. 

Pn Wan that Birth 

Control has noTer applied mooh to Mualim aooiety and haa never 
gained currenoy among them. 

■ 5 °‘»0 the 

mdiTidu»! Mid tho .oeiety alike. JJor Iho iodivid„al it me.n. 
that he ehould „ot „„ly .void «l„ller> but ehould .l.o .void ail 

tho,elu.lim.„.r.e.>vhieht„.yloidtoit. He ohould .void .11 

tho.e thiuj. wh.oh beeome . .teppt..g.,to„o to rira (foruie.tio„ 

.„d «iultery). For the .ooieiy i, ,„eh it n,,„, t.h,t it .hould 

not only torbid lina but .hould .lao elioiiu.to the e.o,ea iueeu 
tiv» .ud .UkUi^ie, of ri.m th.t the evil ahould 
root apd br.noh. Thi, purpose i, to be .ohievod through prowr 
™eo.,tauet.o„ of the .oci.l life, thmugh mor.l tr.i„.i S 

mavidu.l.„dthe.oel«ybethm„,tbefreefrom the .vil of 
'‘'“•i''i«''»MoubeeM,ethe«.„roeofm.„y,„ei.l 1.W, .„d 

r^ .,ot eo„d„eti„I.,.m. For iu.t.ue, ei„,".„d f.,.e 

dueod md .t, rulo. I..d dowu. .triugeut .tep, wore .dopted to 
stop v„lgar.ty .„d eorruption, drinkiug wu forbiddo„ ■ .„d ao 
were i„,tr„me„t.l mu.ie, d.ueiug th. m.kiig ofhu„„ 
likoBe.se, _ (.11 the kith .„d ki„ of lini I) ; ,„d . f„„iiy 
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othera. Aooording to the ]^w of lelam the alayiDg of human 

lif'e—whether of otheraor of oWa own self—is the greateat crime 

and a MusHm must neTer o7er ihiiik of it. Man has harhoured 

tlie' illusion that hie own ]ife helongs to him an^ he is entitled 
to put end to it. It ia a miBconception, pure an<^ simple. Ail 
liJe belongs t» Atlah and man haa no right eyen to misuse it, 
much lesB to destroy it. tlod has By beatowing lite and other 
resourees on man put him on tnal andhe atould always be pre- 
pared to faco this trial ’to the last hreath, whaterer the bon- 
ditions that he may haTo to paas thrWgh du^ipgibhe period' df 
tbis trial. ' To riin away froin Ihe tnal la foUy. And to oommit 
this fdlly by mdans of auioid®—a ^ueaome orime—is worst of all. 
When fo)ly and orime are wedded together, twthing but igno- 
miny in t^e wdrld and woret pnniahment in the hĕrea£ter can 
wsub from it. Can aEythjng he more futUe thah to oonrt 
eterna) pajn inglory to avdld tempdrary misrortuhes ahd 
rrnstrations of this world ? 

Taking of human life hae been forbidden saTe with right. 
Aooording tp lalamio law tbis right is liroiWd to five ocoasidns, 

(r) QiBas (Betaliation) from a murderer, 

(ii) Klliing h^enemies in an Islamio war, 

(tit), punishment for those w"hd try to oTerthrow the Islamio 
'way df li^o, 

(iti) 'punishment for adultery by married males or fe_inales, 
and 

(o) punishment for irtidad, i.e., high treaeon. 

Theee are the fiTe grounds on whioh alone is th® toking of 
human ]ife^u8tifed and legal and not otherwise. 

It has further been said : 

“We haye given power nnto his ((^eoeased’8) heir but let 
him not commit escess in slayi^”. 

By “Power” {saltan) is meant justiAoation to demwd ^isaa 
(retaliatory kiUing). Froni this arises a principle of Isjamio 
law that in a case of murder the real plaintiff is not tbe ^tate 
but tbe heirs of the murdered person—and they are empowered 
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to forgiT« the morderer aad to take blood-moooj from him in< 
atead, or forgiTe him altogether, The State itBeIf does not 
haTO the right to grant pardon. 

Tbere oan be many kinds of eaceiBes in alaying and they 
«re forbidden in Islam, e.g., to kill persons otber than the mur- 
derer, to kill him by torture or by oicessiTely painful methode. 
or to molilate his body after hia [death ; or to kill him oTen 
after taking the blood*money, aod ao on. 

It has been said : “He will be helped”, but as at the time. 
of tbe roTelation of thia Torae the Islamic State had not yet 
eome into eiistenoe it was not eiplained who would help him. 
Later on when the State was esiablished, it was decided for all 
times that the pnnjabment will be imparted by the Islamio 
State through its judiciary. No indiTidual or gioup or clan or 
tribe is entitled to take the law into its own hands to aTenge a 
murder. Only the State can do tbat. The hair of the murdered 
persons ii to aeek justioe from the Stste «bich slall proTide it 
in fall measnre. 

(A) The prinoiple adumbrated by tbe lOtb clause was also 
not a mere moral precept; it inspired the I»lamic State of 
Madinah to deTise legal and admioistratiTe means to Bafeguard 
the rights of the orphane, the details of whiob are aTailable in 
books of Badith and Fiqh. And from it was deriTed the general 
prinoiple that the Islamio State is rmponsible for tho proteotion 
of the right of those oitiaens who cannot look after their own 
interests. The fol]owing hadith of tbe Holy Prophet refers to 
this Tery point and oonstitutes the souroe of great many laws 
in Islam 

“I am the guardian of one who has no other guardian”. 

(i) The llth clause also became the corner-stono of the 
intemal and foreign policy of tbo Stato. It too was a moral 
preoept as well as a direotiTe for state polioy. 

(y) Tbe 12th olause presents tho Tiew that honesty is not 
only a good moral quality, it is aiso the best eoonomic polioy. 
It is good for this world and for the hereafter. In this world it 
will build up good reputation aud wiil enabie the reador to wjp 




the bereafter, tbe honest will proBper, for therein entire reward 
would depend upon inan'B honesty and his fear of God. 

Like the other injnnotions, this ooe tuo is iiot meant as a 
moral precept only. It has aoted as a directiye atate-polioy and 
it was held to be the responsibility o( the Isiamic State to keep 
sn eye upon trade-practices and to aee tbat right measures were 
being used. And it was from this injunotion that the general 
rule was deriyed that it ia a fiinotion of the Islamio State to 


enforce justice therein. 

Ik) In olause thirtoen it has boeii said that Mualima should 
not hase their aotions on suspioion or doubt. Thoy should 
always fasbioQ their iudlndual and social polioies in the light 
of "reliable knowledge”. This diotnm too had many far*reaoh> 
ing effeota. In the realm of ethios it «ame to be a prinoiple that 
one ahould aroid oasting auspicione and doubts upon others and 
should nerer make auy allegation agaiuat otbera without proper 
inyeatigation aud yeriaoation.. In the fleld of law, the prinoiple 
waa adopted that no aotion would be taken against anyone 
merelyonthebasisorsuapioioD. Similarly it waa forbiddeQ to 
arreat a peraoa, to beat him orimprisoo him merely on auspicion. 
In roreign relationa it waa not permiasible to take any step 
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» resalt of thla rery injanotiOB th»t the liree of tbe mlen, the 
fOTeraors and the generaU of &e hdamio St»M 6f Hadinah wer6 
free of ell artiaoial pomp and aTiow whlch ie a okira^teriatic of 
liTet of the arrogant an4 the ty^t and the deeadent They 
liTed a hnmble Iif6. Their mannere were aimple and atraightfor> 
war4. Cbnrteay and km^neaa were thoir waya. they behaTed 
with the people in the beat ol^waya r with Ioto ahd 'aympathy 
and underatanding. ETen in war they neTer uttered worda of 
pnde or arroganoe. And whMi Tiotoriona, they noTer ttied to 
OTerwhe|m othera by pmp and ahow. Thit waa how the lalamie 
aooiety foI1owed the abore tnlnnetiooa- 

^ie waa the Mamleato ofthe lalamio moTement led by 
C^phei l^ahammad^ (tiodi*t bleeainga be npon bim) and in it 
were laid tbe direetlTo pnnoiploo of an lalamio State.^ 


1. StoBdudi, Tafhim Tol. n, pp. 608.17. 



Chapter 6 


First Principles of 
the Islamic State 


The moremeDt for the «tdoption of IsUmie 
Constitution was at ito o)imax in the I&at quarter 
of 1952 when HauUna Uaududi Tisited Karaobi 
ia NoTember. He was inTited by the President 
of the Karaohi Bar Aseoeiation to address a 
gathering of the lawyers aad tbe intelligentsia of 
the metropolis. Aa it was a disonssion forum, 
HauUoa Uaodudi prefaoed tbe disoussion with 
a brief but oompreheo8ixe talk on tbe basio 
prinoiples of the laUmio State and tbe natnre 
and oontenta of IsUmio Constitntion. This talk 
was giren to enlist tbe support of the upper 
intelligentsia to the oauee of the moTement for 
the establishment of ao leUmio State in Pakietan. 
It alao poasessea a hiatorio signiSoanoe, for it was 
giTen at Karaohi at a timo whon the Basio Prinoi- 
ples Committee Roport was being Snalised. The 

Constituent Assembly in Norember 1952, but at 
the last hour its presontation was postponed 
for one montb and material ohanges were made 
in its text to inoorporate aome of the demands 
of the IsUmio elemeutB. A resnme of the aaid 
talk is giren in the fo]lowing pages.—ildttor. 



FIRST PRINCIPLES OF THE 
ISLAMIC STATE 


E ijhould, at the very ontset, olearly understand tho 
nature of the problem that coDfront8 us. When we say 
that thia country ahould hare an Islamio Constitution, we do 



oonstiWtion. Tt is contained in certain speoihc aouroes, and it 
ia from this that we have to erolre a written oonstitution in 
keeping with the preaent-day reqmrement8 of our eountry. 

.\n unwritten conatitutiun ia nothing unique or strange for 
the world. Indeed, up to tbe middle of the ISth ceniury, the 
structute of Goreraments throughout the world rested on un* 
written constitutiona ; and even today tbe British GoTernment 
ts funotiooiQg without a written coostitution. Ju8tasifthe 
people of Britain ohoose to hsre a written oonatitution instead 
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I 

SOURCES OF ISLAMIC CONSTTTUTION 


There are four souroes of the unwritten iBlamio Constitu- 
]. The Qnr’an 

It ia the first and the primary aonroe, oontaining aa it doea 
all the fundamental directiree and inatruotions from God Him- 
self. These diraotires and injnnetions oorer the entire gamut 
of man’8 eiistenoe. Herein are to be found not only directireB 

relating to indiridual oonduot hnt also prinoiples regulating all 

the aspeots of the sooial and enltnral Hfe of man. It hae also 

heen olearly ahown therein aa to why should Muslima endearour 
to oreate and estahliah a atate of their own. 

2. The Sonnah 

Thia is the aeeond aource. It sbowa tbe way in whioh the 
Holy Prophet (peaoe he upoo bim) translated the ideology of 
Islam in the iight of Qur’aoio guidauoe into praotioal shape, 
dereloped it into a poaitire aooial order and SnBlly elerated it 
to a full-fledg«d lalamio State. These things we oan know from 
the Sunnah and Sunnah alone. It will alao guide us how to 
asoertain th^ precise sense, purport and meaning of the Qur’aDic 

directires. In other words, tbe Sunnah is the practical spplica* 

tion of the Qur’anic principles to tbe rarious problems of !ife. 

Therefore it oontains inraluable precedents and rery important 

material relating to Ihe Conatitutional praotioes and conren- 

3. The Conrentions of KbiUfat-e-Ra5bidnh 

These oonrentions coostitute the third source of Islamio 
Constitution. How the Bight-gnided Calipha managed the 

Islamio State after the passing away of the lfoIy Prophet (peaee 

be upon him) is preserred in the books of Badith, History and 

Biography whioh are replete with glittering preoedents of that 



























paoions, that is a suiBcieat proof of the faot tbat two or e7en 
niore interpretationa are aotnally poaaible and any one of them 
oan be pre^erred to the other on the basis of sound reasoning^ 
But where there is a general oonaensus of opinions among them, 
that showB that one and only one interpretation or deoisioO' is 
the correot and authoritatlve one. The reaaon being that as the 
Companioos were the direot disoiples of tbe Holy Propbet (peaoe 
be on hlm) and were trained by him personalJy, It is simply nn* 
thlnkable tbat eren all of them oombined Tailed to grasp the 
real purport o£ the Prophet^s teaohings or oould be unanimous 
in giring a deoision against the real spirit of Islam. 

4. The Rallngs ol Great Juriets 

Theee rulings whiob oompriee the fourth souroe, are the 
decisions of top-ranbing inrlsts in regard to Tarions oonstitu* 
tional problems of their times. They may not be oonolusiye on 
this snbjeot, yet it cannot be gainsaid that they oontain 
fundamentally the best guidanoe for a proper understanding of 
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No doubt, all these four eoar 
in a irritten form. The Qui'sn 
and the conTentions of the Calip 
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es of Islamio Conatitution esist 
a a written book. Tbe Sunnah 

8 too are present in detail in 
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nature of theee diSeultiee. 

(a) NoTelty of Terma 

The firBt diffioulty ia linguia 
to oonetitutional matters, as also 
long been out of use and bare by 
eren to the learned amongst' 
Uiifortuaately, Islam has been a 
purposes, the moat of us for 
these terms are no longer in rogu 
in the Qur’3n Trhioh we read ant 

ic. The Qur’inio terms relating 
those of Hadith and Figh, haTs 
DOw beoome inoomprehensible 
ua, let alone the oommoners. 
olosed book for aU praotioal 
a loDg time and, 0OQsequently, 

0. There are numerous words 
repeat erery day without erer 
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(&) Odd-EditiDg of the Ancieat Jaiistic Literature 

The seoond difficulty arises from the unfamiliar method of 
oompilation of our old literature. In the old juristic literature, 
the constitutional problema hare not been reported under 
separate heads. On the oontrary. the purely constitutional and 
the purely legal disouaaiona ato inoitrioably mixed up therein. 
Everyone knows that the oonaideration of oonstitutional 
problems, aa a aubjeot apart from the purely legai mattera. is a 
reoent innoyation and the uae of the very word‘oonatitution’ 
in ita ourrent sense is oomparatively modern. Problems called 
'opnatitutional’ have neverthelw been dealt with in detail by 
all eminent Mualim Juriats. But all their leamed dissertations 
on thia subjeot are to be round in the ordinary book of Fiqh, 
dispersed in dileront ohaptera and mixed up with othor allied 
probleme. For inatanoe, one-of those problema yon will find 
dealt with in the chapter on ‘MaTriagea’, while another will be 
found in the ohapter on ‘Inheritanoe’ and a third In the ehapter 
on ‘War’ and a fourth ifi a chapter dealing with some other 
problem, and ao on and Bo fortb. Liiewise, oae queBtion may 
have been diacuesed along with the problems of ‘Criminal Law’ 
while another woutd pr#)ably be enoountered in the treatise 
on ‘Public Pinanoe'. Besidee tbia, the language and the ter. 
minology used therein are ao different from the terms in vogue 
today that unlesa the student possesses Buffloient erudition in 
varion8 branohes of law aud the problems arising therefrom, 
snd is, in addition to tbat. a versatile soholar of Arabio (both 

modern and aaoient), he oan hardly disoern where a problem of 

international law has been disoussed oheek by jowl with a 

common law point or where a problem of personal law has been 
dealt with in the oourse of disoussions oo oonstitutional Isw. 
The fact, hoivever, remains that even in the early oenturies of 
Islam, our best brains thought over these problems and have 

left behind them a legacy of valaable material relating to cons- 

titutional law and practices. To edit all this material properly, 

after reviewing, Bifting and oataloguing it and then to preseut 

it aocurately to the world in modern terms is the wotk of greftj 


















(c) Defects of Onr EdncatiOBa! Systcra 

The third difficnlty ia dae to tho de^ectire aystem of our 
eduoation. Under this syatem of education those who cbooso 
the theological branch of leaming, generally keep themselres 
utterly ignorant of such modreii anbjects as Political Scienoe, 
Eoonomice, Constitutional Law aod the problems arising there- 
1'rom. Conse^uently, eran thongh they spend mo8tofthcir 
time in leading and teaohing the texts and interpretations ot 
the Qur’an and Saditk and the Fiqh they do not possess eren 
an elementary understanding and grasp of ourrent political and 
ooDstitutional problems enanciated in the simplest modern 
terminology, let alone making a deep and scholarly sbudy of 
them, Thus they remain inoapablo of giring any lead to the 
people by regarding the modern political and oonstitutional 
problems in the light of thoir knowlodge of lelam. Instead of 
approaohing the front of learning themselres. they await that 

thesB problems bo enunciated and oiplained to thom in 'the 
torminology tbat they underetand. 

The other olase consiste of tboee poople who have acquired 
modern education and who aro practioally in faJl control of ali 
branohes of State organisation. This class, though quite fami- 
liar with most of the modem problems of life, aotually knows 
very Uttle, if at all, of the giorioos heritage of Islam. Most of 
them are unfamiliar with even tbo fundamontal prinoiples and 
the basic direotires of Islam mncb less that they should poasess 
any knowledge of their neceseary dotails and other implica- 
tions. What6ver thoy know of &Jamio oonstitutional law or 
poIiUcal science or jurisprudonce. thoy acguire it through the 
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poor, eketohj and inadegnate bat aleo is indireot and some> 
times third or even fourth-hand. And it ie for this reason that 
eren euoh of thetn as eincerely and genuinely long for a renaie- 
eance of lalam are hardly oapable of affording guidanoe to 
othere. They aearoh for a Terdict of the Qur’an on all modern 
problems only in the language whioh they oan underatand. Thia 
ia indeed a rery great diffioaIty and ia perhapa the biggeat one 
amongat thoae whioh are hindering the framing of a truly 
lalamic Conatitution. 

(d) Ignorance Run Amock 

The fourth atumbling-blook in our way to islamio ayatem 
of life ia the olaim of some people wielding induenoe to give 
rulinga without requiaite knowledge of lalam. And the tragedy 
of the mattar is that this tendMoy ia aaauming alarming pro* 
portiona with the paaaage of time. The alogan of theae people 
ia th»t laiam does not recognise prieathood and therefore the 
liulla oannot be the aole interpreter of Islam. Bverybody has 
an equat right to interpret the direotirea of the Qur’an and to 
draw infereaoes therefrom. There ie no reason, they aay, why a 
MuUa’s word should be taken as being more weighty than that 
of a layman. Thus speak thosewho are oon^ersant neithei with 
the language of the Qur’an and the ^«nna^ nor poBseBa any in* 
sight in lelamio traditions. None of them haa aerioualy deroted 
even a day of hia life to the atudy of lalam and ita va8t litera- 
ture. Instead of honoatly realiaing tbeir weaknessea and defi- 
oienoies and making aa effor6 to remoTo them, thoy deny the 
very need for aoquiring knowledge and insiBt that they should 
be given a free hand to interpretlslam as they like. 

£vidently, if this kind of ignoranoe is allowed to have its 

way in any one department of ooJleotive liie, there would be no 

end to mi8chief. Somebody would stand up tomorrow and aay 

that there being no “Lawyer-hood” in Islam, even the most 

ignorant has the same right to pronounoe authoritative verdiots 

on points of law, erea though he knows nothing about it. Tben 
another person may stand up and say that there being no 
‘Engineer-hood’ in If>Iam, therefore he has as muob a right to 
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Piret PriiK^plee oflhe lalamio SkUe 
meddld with the EngiDeering problems of the oonntry as a 
qualified engineet. Thii may be followed by a third ono’8 
assertion that there being no 'Physician-hood’ in lalam, tbere* 
fore ererybody has an equal right to presoribe for the iiok, no 
matter if it means having more people insido the graToyards 
than out of them I 

I am really surprised to fiDd oTen some well-read and other- 
wise intelligent people giTing Tont to suob liko ohildish ideas. 
Do they prosume that the whole nation oonsiets morely of 
ignoramuses and woold applaud all suoh senseless assertions 1 
Ko doubt, Islam does not reoognise prioathood as a olsss. But, 
hsTe the protagonists of this elogan eTor tried to understand 
what it implies 1 It only means that Islam neither reoognises 
the Jewish and Brahmanio prinoiple of giTing the monopoly of 
religious knowledge and spiritual work to a particnlar priTileg- 
ed raoo or tribe. nordoes it uphold the Christian dootrino of the 
separation of the secular and tbe religious into two watertigbt 
oompartments. Nobody oan, therefore, clairo ia Islam to enjoy 
spiritnal monopoly and the "MtdW or theis aot a 
titular head olaiming any inherent and osclusiTe rights of inter- 
preting religious laws and dootrines. On tbe oontrary, just aa 
anybody may beoome a judge or a lawyer or a dootor by proper- 
ly qualifying for these profeesion8. similarly whosoeTer deTotes 
his time and energy to the study of the Qur’ea and the Sunnah 
and beoomes well-Tersed in Islamio losrniag is entitled to spoak 
as an expert in matters pertaining to Islam. 

If there is any sense and mesDing in the assertion that 
there is no priesthood in Islam, it is only what has been stated 
abore. It does not and oannot mean that Islam lioenses eTery- 
body to start pronounoing authoritatiTely regarding the Qar’an 
and its direotiTes and instructioDa, without trying to haTo any 
insight in it. Indeed, if ao empty olaim to be an authority on 
matters seoular is not aoceptsble anywhere, how oan it be so in 
religious mstters whioh pertain aot only to the most important 
aspeots of oor lLfe in this world but also to our Imin aud the 
life afteE death 1 





because it is being wilfu]ly nsed ae a handle by those who 
happen to hold the reins of power one way or tho other. 


II 

FUNDAMENTAL PROBLEMS 
Or POLITICAL THOUGHT 


I will now disouaa the fundamental problems of constitution 
and try to preeent before yoa briedy what guidanue ia arailable 
to us in thU behalf from the original souroes of Islam. This 
wJll help you to judge for yourselres whetber Islam gires any 
guidanoe to us in the deld of oonstitution or not and whether 
that goldanoe is merely of a reoommendatory oharacter or of a 
mandatory nature—-eo fuadamenta]]y mandatory that we ean- 
not orerlook or by-psss it, tf we olaim to be and wisb to remain 
Muslims. In order to &nl8h the disoussiou withio the time at 
my dispoaal I propoae to cooSne myseli to tbe follo wing nine 
basio points of an Islamio conetitotion : 

(1) Who is the Sorereign 1 Any king or body of people 1 
Any olase. olan or the whole nation ! Or God Almighty 
Himself ! 

(2) What are the ianotions and soope of an Islamio 
State ! To what eiteut can it oommand allegianoe from its 
citizeuB and where and when tbe State will lose this right ? 

(3) What are the powers and funotions of the rarious 
organs of tbis state, i.e., the Eieoutire, tbe Judioiary and 
the Legislature 1 Wbat are tho rights, dutiea and limita- 
tions of eaob, and what ua their relations inier se 1 

(4) What is the real purpose of the State ? That is, 
what are the objeotires that it will strire to achierc and 
what are the ruudamentals of its orerall policy ? 
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(6) How i8 the goTemmenb of this atate to be conatituted! 

(6) What will be the qualifioationB of persons oonsider- 
ed eligible for running thb goTernment of this state ? 

(7) What will be the oonditions of iU oitwenahip and 
how will a person aoquiro and lose this right ? 

(ft) What will bo the fundainoiitBl rights of its oitiEonsl and 
(9) What will be the basio obligations of its citwens 
towards the State 1 

Theso q«e.lione .re the kej.poin» ot poUti..l tbeoty .nd 
eonetitotion i. .xp«.t«i to ptokid. d..t-ent »»t..tB to th.m. 

.. iL.« h.t. a.h..d it » 




goTernnjent’'. 

eal r«rm#, p. 20 —adi*or. 


,nandpowerof<»ganBof 

..••!.,..Hood Phillips. Tho 
OommonwBoh*. London, 
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We must, therefore, try to out Islam’s snswer to those 

qaestioD8. 

111 

ISLAMIC CONCEPT OF SOYEREIGNTY 

Let uB atart with the first qaefltion ss to who enjoys tbe 
right to soTereignty in an Islamic State. The Qur’an furni8hes 
an unequi70cal reply to this qaestion. It says thst soTereignty 
in all its aspeots, is only for Ood. He alone is the Creator and 

the real Ruler of this uniTerse. Therefore to Him belougs the 

sole right of being the eoTereign orer all this creation. To 
understand tbia point fuUy, we would be well adTised to Srst 
grasp the esaot purport of the word ‘SoTereignty’ itseU. 

The Meaiiing of Sovereignty 

In the termioology of Modern PoJitioal Seienoe, tbis word 
is used ia the sense of absolute OTerlordship or oomplete suser* 
alnty. If s person or a group of persons or an institution is to 
be Sorereign, it would mean that the word of that peraon, 
group or institutioa is law. A Sorereign hss the undisputed 
right to impose his orders on all eubjeots of the State and the 
Bubjects are nnder an absolute obligation to obey them, be it 
willlngly or unwillingly. Ho outside agonoy. eioepting bis own 
will, imposes any limitatione or restrictions on his power to 

rule. No subjeot has any absolute right against him or in 

contrsTention of his orders. Wbaterer righta anybody enjoys 

emsnate from him and whaterer rights he withdraws beoome 

extinot forthwith. It is a uniTersal legal axiom that erery right 

in law oomes into eiistence only because the Lsw.GiTer desires 

to be so. If, therefore, the Law>OiTer withdraws it, its Tery 

Laws oome into eiistenoe by dint of the will of the SoTereign 

and plsoe all subjeota of the State under an obligation to obey 
them ; but no law binds the SoTereign himselL In other words, 
he is the absolnte authority, wbioh means that, in relation to 
bis orders, questioDS of good sod eTil and right and wrong oan- 
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Uognage of Political Soience, therefore, legal eoTereignty with- 
ont politioal eoyereigotj bae no praotioal eiietenoe. Politicat 
Sorereigntj thus natnrallj means ownerehip of the authoritj 
of enibroing legal eoTereigntj. 

The guestione that now ariee are ; Doee euob eoTereigntj 
reallj exist witbin the bonnde of humanitj t If so, where 1 And 
who can be oonstrued and treated as being iuTeated with it ! 

la there anj monarohioal ejstem where the monaroh posses- 
■es all these attribntea of aoTereigntj todaj, or has eTer 
possesed them in the past, or oan be eapected to possess them 
in the fature i We maj take the ease of anj of the most 
powerful monarohs and analjse the mjth of his soTereigntj 
onlj to find that all the anthoritj enjojed bj him was in 
praotioealwaj8limit6dbjannmberofexternal ^aotors whioh 
were bejond his oontrol. 

If not in monarohj, oan we name anj democracj wbich 
might be regatded as being fullj soTereign in the real sense of 
the term 1 Here agaln the replj muit be in tbe negatiTe. Fop 
I t wlll be fouad on olose aoaljsis tbat, behiod all the parade of 
absolute power, there are a nnmber of ^aotors Tariouslj quali*- 
fjing and restraining it and whioh are bejond the eontrol of 
the 80 oalled “soTeTeign^.t 

It is eiaotlj for this rerson tbat wbeneTer the experts of 
Political Soienoe, imbued with thls ideological sense of soTerei- 
pity, had endeiToured to looate Ihe possessor of suoh soTeroi- 
gntj in human sooietj, thej bare inTariablj failed. For they 

1. “But in the politioal sphese, and widi respset to men or ageuoies, in 
obarge of guiding people towarda tbeir earthly doatiniee, there ia no 
validu9eofSoTere!gntj...]ftb« Stateieaoeountable and subjeot to 

the Bupervition, bow oan it be 8«vereiga ? What oan poaeiblr be (he 

eonoept of a aovereigat7 Uabl« to Buporviaion and aooountablo 1 

Clearly, the Btate is not oovereign. Nor are tho people. Nordo they 

eithe* by maae reflexee and extra-l«gal meani or through regular 
ehannele of a truly demooratio eooiety is in no way a power without 

aooountability,’’.Jao^uea Martin, Man and th* Siat», Chieago, 1906, 

pp. 6O-6S...£«K(0r. 






other than Ood with thie ■orereign status, would it 
really beoome a human being to be so inTeeted that bis mere 
word ehould be law, that there should be no right ia oontraren- 
tion of or in eontradiotion to bia will, that he shonld hare to 
be implioitly and esplioitly obejed, and tbat no question of 
right or wrong, rirtue or riee. ehonld be possible to be raised 
in respeot of hls words or wisbes. 

Whoerer actually eujoya tbese attributea, whether sn 
indiridusl or an institution or a people, the cjuestion will in- 
eritably bo asked ; what justieoation is there for the inrestment 
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oreatnr» has the right to impose bia will or words on other 
oreatures and that this is a right eiolusiTety reserred for Qod 
Himseir and is inherent in Him by reason of His being the 
Cieator. It says : 

" Verily. His is the Creation and His U the Law”. (7 : 64) 

This is suoh a rational and oonTinoing position that none 
oan reasonably oontest it, and snrely not those who aooept God 
as the Creator of the uniTerse. 

The third point whicb aotomatically arises is that if we 
inTest some human agency with this Boperhuman mantle of 
BOToreignty, oTerlooking the inberent shortoomings, wonld it 
be of any seiTioe or adTantage to hnmanity t No hnman being, 
whether inTeated with this statos indiTidnally or oolleotiTely, 
oan easily digest suoh a boge dose of soTeieignty, wherein he 
has unlimited powers to enforce bis will oTsr large nnmbers of 
people. Suoh anthority, whenerer and whereser inTosted in a 
hnman agenoy, bas inTariabty rMulted in injostioe and malad* 
mlnistration of the most oontagious type. 

EtU is iaberent in the nature of snoh a system and when* 
eTer hnmanity has adopted it, eTil has inesoapably raised ita 
head, For, he who Is really not soTereign, and has no right to 
be soTereign, wheneTcr made so artifioially oannot bnt nse his 
powers unjnstly. Tbis is eiaotly what the Qnr’an enunoiates in 
these words : 

<‘And thoie who do not make tbeir deoiBione in aooord- 
anoe with that reyealed by Allah, are (in faot) the 
unjust”. (5: 46) 

God'8 de Jnre SoTerelgnty 

That is why it has heen dedBitely laid down in Isiam that 
de jure soTereignty also belongs to Allah whose de /ado soTerei- 
gnty is inherent and manilest in the working of tho entire 
nniTerse and Who enjoys eiolusiTely the soToreign prerogatiTe 
OTOr all oreation. The Qnr’an repeatedly stresses it with sn 
inoreasing emphasis. At one plaoe it says : 

"The Command is for none but God : He hath oom- 
manded that ye obey none but Him : that is the right 
path.” (12:40) 
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At another plaoe it eajoiaa ; 

“Follov the rerelation lent unto you froin your Lord, 
and do not fo]Ioir the (so>oalled) guardians other than 
Him.” (7 :3) 

At a third plaoe, any deriatloD froiD this positionofaccept- 
anoe of bia de jure soTereignty has been described as plain and 
nnadulterated Kufi’ (t.e., disbelie^) ; 

“And thpse who do not make their deoisions in aocord.> 
anoe with that rerealed by Aliah, are (in fsct) the dis- 
belierers." (5 : 44) 

These iniunotiona olearly ehow that the acoeptanco and 
admission of the ie jure eoTereignty of Ood is lalam and its 
denial is Kufi, 

The Sole of the Propheta 

The Prophets alone are the trae agenoies throagh whom the 
dlreotiTee and the coDmands of the Aimigbty are communioated 
to mankind That is wby it is ordsined in Islam that tbe Pro- 
phets must be obeyed implioitly and without any ‘ife’ and ‘bute’. 
You will note In the Qur’aa that whosoerer has claimed to hare 
oome from Ood ae His Measenger, has nnequirocally proolaimed; 
“Pear God aad obey me.” (26 : 108, 126, 144, 163, 179). 

The Qar’an enunoiatea tbie as deBnite prinoiple in theae 
words ; 

“Each and erery meesenger who was sent by Us was 
sent for the aole purpose that he should be obeyed under 
the sanotion of Allih”. (4 : 64) 

And again : 

“He who obeya the Moeeeoger obeys God.” (4 : 80) 

The stress on thie fsot ia so de&nite that the Qar’an refuses 
so recognise him as a Muslim -who declines to acoept the Prophet 
as the Snal adjtrdioating anthority. Thus it says 

“Nay, (0 Muhammad I) by the Lord, they will not be 
belieres until thoy aooept you as the Snal arbiter in all 
their disputes and submit to your decision whole-beartedly 
without any heartaohe,” (4 66) 
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Again, the Qiir*an preioribM thna : 

“It is not for a believing man or a believing woman to 
hare a say in any afFair when it haa heen deoided by Allah 
and Hia Measenger ; and whoeTor disobeys Allah and Hia 
Messenger, he goes aatray manifest1y.’’ (33 : 30) 

Yiewed against this haokgronnd, there is no room to doubt 
tbe premise that in Tslam de jure «oTereignty 6xolu8ively and 
Bolely belonga to God and under Hia aegit to Hia Prophet (peace 
he on bim). Aa a matter of faot the Prophet (poaoe be on him) 
is the physioal. manilestation of God’s d« eovereignty on 
earth and His mouthpieoe for thia pnrpose. 

Hie Position of the State 

Alter thia interpretation of the basie constitutional prohlem 
of aovereignty. the only ^iiestlon that remaina to he answered is 
as to who enjoya the politieal sovereignty in this set-up * 
Unhesitatingly the reply would be that political sorereignty too, 
as a matter of fact, belongs to God and God alone. Wbatevep 
human agency is constitutĕd to eoforce the political system of 
Islam in a state, wili not possess real sorereignty in tbe legal 
and political aenae of the tenn, beoause not only that it does 
not possess de jure sorereignty bat also tbat Its powers are 
limited snd ciroumsoribed by a supreme law whioh it oan neither 
alter nor interfere with. Tbe troe position of thia agenoy has 
heen desoribed by the Qur’sn iteeir. Tbe terms used by tbe 
Qur’aa for this agenoy is “Khilaf<U’’ wbioh mesns that suoh an 
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“Allah hu promUed Buoh of yon as h»v6 beoome beli-' 
eyeri and done good deeda that He wilJ most surely make 
them His Tioegerent In theearth”. (24 ; 65) 

Thi8 0onceptoflifemakes the Islamie Khilafat a demo- 
oraoy, whioh in esserioe and rundamentali is the antithesis of the 
Theooratic, the JHonarohioai and the Pspal form of Goveniment, 
as also of the preaent-day Westem Seculsr Democrsoy. Pori 
aooording to the modetn Westem oonoeptB, demoorecy is that 
philoBophy of politioal organisation in which it is presumed 
that the people possess absolnte soTereigrity. On the other 
hand, what we Mnslima oall democraoy ii a ayatem wherein the 
P«ople enjoy only the right of ritia/a^ or Ticegerenoy of God 
Who alone is the SoTereign. In Western Secular Democracy the 
«"‘abliahed or changed by the eierciae of the 

will of the common Toters. Our demoeraoy also enTiBSges the 

same • but the difference lies in the fact that whereas in the 
Westem syBtem a demooratic state enjoys the right of absolute 
authority, inour democraoy the Khilafat is bound to koep with- 
In tho limits prescribed by the DiTine Code. 

IV 

THIS STATE : ITS ORGANS AND ACTIYITIES 

The foregoing diacussion otoi the Iplamic concept of Khila. 
fai automatically brings us to the que8tion : what is the scope 

of aotiTities of »n Islamio State and the hature of Jimitationa 

imposed thereon 1 And the snswer ia thst as this State is a 

Ticegerentof God and aocepts Hiadejure aoTereignty, the scope 
of its actiTities will naturally be restricted within the limits 
ordsined by the Almighty Himeeir. This means that the Stato 
oan act only within the framework of tbe limitations and is not 
empowered to infriDge «r OTentep them. This ia not only an 
inference deduced from tho aoceptanoe of God’a soTereignty bui. 

the Qur’an emphasises it directly also and warns repeatedly in 

olear words : ^ 









Aocording to the »boT6 injonotion, obedienee to the Stnte 
ia Bubject to the obedionce to God and Hia Prophet »nd not 
independent of it ; wbioh oleerly meena tbat on inaistmg to 
Tiolate the oommands of God and the limitations presoribed by . 
the Prophet (peaoe he on him), the State loses the right of 
olaimiDgohedlence from thepeople. Thii Tery trutb bas been 
e*plained by the Prophet in theeewords : 

“There ia no obedienoe for him who diaobeya Qod.‘'i 
“There ia no obedienoe to any creature if it inrolTea 
diaobedience to tbe Creator.”* 

The other principle which follow9 from the aboTe injnno- 
tion of the Qur’an ia tbat wbateTer diepute and diSerenoe of 
opmion may ariae in the Muelim Sooiety, be it between indiTid. 
uals or groupa, or between the peopio and the State. or amongst 
the TariouB organa and departmenta of the State, it ahould be 
referred to that fundament»l Law which God and Hie Propheta 
TiTon to us. Thua the Tery nature of thia principle demands 
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dooide it on the basts of his own opitiion’ and thst those who 
do not deoide in accordanoe with the Diyine Code, aro Uubeli- 
eTors.* It automatioall; follow8 Irom the injunctioos, tbat it 
ia beyond tho purriew of any legielatnre of an Islamic Stete to 
legislate in oontraTention of the Directiees of God and His 
Pcophet, and all suob pieoet of legislatioo, e^en though appro 7 « 
ed by the Legislature wouid ipto/oclo be coosidered ultra virt« 
of the Constitution. 

One may pertinently asb here thot ii tbis the state of 
aSairs in sn Islsmio State t The roply is that in spite of this 
















lature has the aathority to aooord pref 0 renoe to one or 

the other of the rarioua interpretationi and to enaot 

the one preferred by it into law, provided of course 
that it ia only an interpretation and not a peryersion 
and oamoudaged deTiation Irom the law. 

(m) Wherevor there is no expUoit proTision in the Qur an 
or tho Sunnah, the funotioo of the iegislatnre would be 
to enaot lawa relating to the same, of courae always 

keeping in view the general apirit of lelao, and where 
preeioualy eoacted lawe are preeent in the booke of 
Fiqh, to adopt any one of them. 

(tv) Wherever and in wbatever mattere even baeic guidanoe 
is not availabl6 from the Qur’an or the <S«»noA. or the 
conrentions of the Rigbtcous Caliphe, it ^ould be 
taken to mean that God has ieft us free to legUlate on 
tbose points sooording fo oar best lights. In euoh 
casee, therefore, tho It^islation ean formulate laws 
without restriotion, providod eaoh legislation is not in 
oontrarention of the lotter and the spirit of the 
Skari'ah —the principle herein being that whatever has 
not been disaliowed is allowed. 

We have deduoed theee foar faiiotions from the Qur’an, the 
Sunnah, the usages of Khilafat-*’Baahidah and the opinione and 
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conatitute the fanotioD8 of the l^islsture. 

Panctioii of the EiecatiTe 


We now oome to the ExeoutiTO. In an Islamio State, the 
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And again: 
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(m) “There is no obedienoe in «A aot of sin. Obedience is 
obligatory only in virtue”.i 

(iv) “Wbosoerer inaorates anytlung oontrary to tbe spirit 
of this order of Oars, is eTerisstingly onrsed*’.* 

(v) “Wbosoerer honours and rsTeres sn innoyetor, helps 
in bringing down the ediSoe of Islsm”.^ 

^o duobt oan eiist, after these elear direotiTes, as to the 
exaot nature of the funotioaal limits of the exeoutive and the 
administratire powers is Islam. 

Fiuiction of the Judlciary ^ 

The scope of the Judioiary (whioh in the terminology of 
Islamio Jurisprudence is oalled Qada) also beoomes well peesoribed 
by the acoeptanoe of the de jure soTe^eignty of God Almigbty. 
When Islam eetablisbed its state in ^ooordanoe with its eternal 
prinoiples, the Prophet himself was ^he first jndge cif tbat stste, 
and he performed that funotioD in strict aooordanee witb tha 
Law of God. Those who suooeeded bim, had no alternatire 
but to base tbeir deoisions on the Law of Ood as transmitted 
to tbem through the Prophet. 

In the Qur’aa one foU seotion of tbe fifth ohapter, AI» 
Jf3’idafc, deals speoiaoally with this Tery subjoot.* There the 
narration begins with the history Israel, going next to the 
Christians, and fiaally referB to the Muslims. We haye been 
told that God reTealed the Torah to Moses, after whioh all tbe 
Israelite Propbets aod the Jewish Babbis .tbliowed it as the 
Code of Law in all their affairs, sehtliog the disputes of the 
people in aocordanoe with it.* Aftetwards oame Jesus with a 
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fre8h ReTelation, and the Qnr’an telle ns that hia folIowet8 too 
were ordained to deeide their atTairs in aooordance with that 
rerelation. Then oomes the refeienoe to the Holy Prophet 
(peaoe be npon him). Addreesing hini direotly Qod Almighty 

"So Jndge between them/by that whioh Allah hath 
reTealed, and fol]ow hot th^r desiraa awaj from the tmth 
that has come unto thee**. (5 : 4S) 

The diaoourse hnaUy ends with theee worda : 

.. it the jndgmont of the time Df Ignoranoe that they 
ate seeking t Who is better than Allah for jndgment for 
a people.who hsTe oertainty (in their belief'' t). (S : 50) 
Dnriag the oourae of his peroration, it has been atated with 
^phaais that those who do not adjndioate in aooordanoe with 
the DiTine Code, are not belioTen and they aro nnjuat snd rebels. 

After this, it need hardly be stressed that the Conrts of 
I<aw in an Islamio State are eatabliahed for the purpoae of 
enloroing the DiTine Code aod not to Tiolate it as tbey are doing 
at preeent in almost sll the Mualim Statee. 

Relatlou amo^ thc DilTerent OrgBna of tbe State 

. The only ^ueetion that now remaine to be diaouseed abont 
the Tsriona orgsoa of the State ia, In wbat form are theae organa 
ii the lalamio Stste —• the iegislature, the eaeoutiTe and the 
judioiary — relsted to one another ! There are no olear • cut 
inatructions on thia point. But the oonTentiona of the Propbet’8 
^iod and of the period of the Bighteoua Oaliphste aSbrd us all 
'Ae hecesaary guidance. Prom theae oonrentionB we leam that 
tbA Head of sn Islamio State is, as auoh, tha supreme head of all 
thew thm different orgsns. The I^ophet enjoyed the same 
status and thia poeition waa maintained by all the Righteoua 
Cslipha. 

But under the Head of the State the three organa funotioned 
■eparately snd independently of one another. The body oalled 
*‘Ahl al-Hal wo al-‘Aqd’' whoae Auorion it waa to sdyise the 
Head of the State in matters of law, adnunistrstion and state- 
polioy wu a separate entity, Then tiiere were the eieoutiye 
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oScers who had no aay in jndioial matters whioh were dealt 

separately and independently by the Judges [Qadi6). 

In all important mattera of the State, snch as lormulating a 
policy or giving a ruling in some iniricate administratiTC or legal 
problem, the Caliphs invariably oonsulted the Ahl al-Hal wa 
al-‘Aqd and as soon as the re^aisite measure of agreement was 
reached, the work of this body was orer. 

ExecutiTe officers worked direotly nnder the Caliphs. They 
appointed them to carry ont the administration under tbeir 
direot BUpervi8ion and guidanoe. 

Tbe Qadia were also directly appointed by them. But the 
Caliphs could not ordinarily terminate thoir serrices nor 
induenoe their decisions, so mncb so that if in tbeir personal 
OBpaoity or In their oapaoity *as the exeoutive head, anybody 
'brought a suit against the Caliphs, tbey had to appear and plead 
their casos hefore the Qadi like any oommoner. 

We fail to enoounter eveo a single instanoe where the same 
person was simu.ltaneously a Qadi and a Colleotor of the same 
area : or where ‘ any Colieotor or Governor or even the Head of 
the State interfeted with a judicial decision. Nobody, not even 
any of the most important dignitaries of the State, was exempt 
frQm appoaring before the Qadi Soc pleading in his own oivil or 
criminal oase. 

We cao amend or alter the details of this set-up according 

to our esisting requirements. But the fundamental prinoiples 

we will have to keep intaot. For iastance, we can reconsider 
the powers of the Head of the State and alter them as muoh as 
neccssary. It is evident that at present we can hardly expeot to 

have a Hcad of the State of the same moral calibre and spiritual 

standard as the Righteous Caliphs. We can, tberefore, oonsider 

and restriot his adminiatrative powers in order to 8af^uard 

against diotatorial tendencies. We may also reatrain him from 

hoaring and deoiding oases, so that he may have no opportunity 














and may also euact bye-lawa for ooDduotiug th© busmeBS of 
the legislature. 

(2) We may Bp6oify and fli tbe powers and the status 
of the Tarious oourts. 

Two que8tionB may bo aaked at this stage. Pirstly, whether 
there is room in Islam for the Jndiciary to rejeot or to restrict 
the poweri of tlie legislature in respect of enacting law in oont- 
raTention of the Qar’an and the Sunnah. I know of no 0peoifio 
ruling on thip qu68tion, but the oonTentions eatsblished during 
the reign of the righteous Caliphe go to' Bhow tbat the Judiciary 
did not enjoy or ejerciae auoh powers at that time. At least, 
thereiBnoinstanoeorany Qadi taking euoh an actien. But 
here again the reason, in my opinion, is tbat the members of 
tbe legiBlatnre at that timehad a Tery deep and true insight ia 
the Qur'lo and tbe <?unnaA and almost all tbe Caliphs too were 
" ‘ reliable pereons in all respeots. Under them, therefore, 










T%t laUmic Lav> and Conatitution 


tliere was no real danger of any suoh legialation taking plaoe 
whioh was oontrary to the apirit of the Qur’an and the Sunnak. 
Eren today, if we oould ensure tbat no legielature will enaot 
laws in oontraTontion of the epirit of the Qnr’an and the Sunnak, 
the Jndioiarj need not hare theanthority to rejeot tbe deoieiona 
of the legislature. But if it oannot he ao, then the only 
8atiafaotory oourae would be to giTe the Judioiary power to 
deolare Toid and ultra viraa ot the oonatitution all laws and 
legialationa enaoted in contraTention of the Qaz’an and the 

The other queation that may be aaked ia : What, in Islam, 
ia the oorreot poaition of the legialaturet It ia only an adTiaory 
body for the Head of the State, whoae adTiee eould be acoepted 
or rejeoted by him^at hia diaoretion, or, ia the Head of the State 
bonnd to aooept their unanimoaa or majority recommendationat 
In thia reepeot, the Qnr’an presoribea thua : 

• "They manage their a£faira by mntnal oonaultation”. (42:38) 
Addreeaing the Prophet as tbe Head of the State. tbe 
Qur’in ordaina thua : 

“Oonault them in the oonduot of affairB. And when 
thon art reeolTed, tben put thy truat ia Allah,” (3 :169) 
Theae two Teraes make oooanltation oompuUory and alao 
direot the Head of the State that when, after mutnal oonaulta* 
tiona, a deoision has been taken by him, be shonld enforoe it 
with determination, hsTing faU faith in God. HoweTer, oTon 
tbis does not fariueh a olear reply to onr query, and I bsTe been 
nnable to diaooTer any dednite ruling on tbis point in the books 
of Hadith either. It is the oonTention of the Caliphs and the 
jndgment of the eminent JaiiatB of Islam that finally gnide ua to 
the omtolusion that the dejacto responsibility of all adminis- 
tration rests witb the Head of the State. And the Head of the 
State, although obliged to oonsult hia sdTisers (t.e., the legis- 
lature), yet is under no obligation to sanotion, foUow or adopt 
their nnsnimoua-or eTon majority Terdiot or opinion. In other 
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worda, he oan always eieroiee hie **Teto'’. 

Bnt thia, when eipreBsed tn that preoise form, oao oauae 
eiteaeiTe miauaderstanding because ia modern society, people 
try to interpret these things with referenoe to present-day 
enTironments, ignoring entirely the baokground attending the 
establishment of the oonTentions. In the period of the Bight- 
eous Caliphs, persons who were aoting as adTisers were not the 
leaders or membera of separate organized parties, nor were they 
bemmed in by parliamentary procedures whioh is a featare of 
the modem parliamentary system. They did not oome fore- 
armed with polioies and programmes drawn up in adTanoe at 
party meetings. In their oase, wheneTer asked tp assemble and 
adTise, they oame with nnbiased hearts and open minds and in 
tbeir indiTidual oapaoity, and the Gsliphs themselTes attended 
the sitting with them. The problem was freely discussed and 
opiniona both for and against were fearlesely giTen. In the end, 
the Caliph weighed all tbe arguments and eieroised bis own 
judgment, after whioh he gare bis final rerdiot,—a verdict whieh 
t«M gtntTaUy «wh ih« «niirt a»««mhly accepted it. Seldom 
did it happen that someone refased to be oonrerled to it; but 
eTen so, he would respeot it, because it oame from the Caliph. 
In praotioe, howerer, despite their diBegreement, they used to 
aooept his flnal rerdiot without mental reserration and followed 
that whole-heartedly. 

During the whole period of th» Khilafat-e^Ra«hidah there is 
not a Btngle instsnoe where the diSeronoes of the adrisers oonld 
foro6 a Toting ; and there are only two iostanoes where a Csliph 
ignored the unanimous opinion of bis sdTisers snd deoided to 
sot agsinst it on his own. One was the oase of permitting Uso- 
mah to prooeed on his military campaign, and the other wss the 
matter of waging war sgainst the “apostates”. But eren in 
those two oases, the basis on wbioh the Companions ungndg- 
ingly aooepted the deoisions of the Caliph was not so muoh the 
riglft of Teto of the Caliph, whereby they wonld be oompelled to 
aooept it, but the fact that the Companiona had absolute faith 
in his deep Islamio insight and wisdom. Henoe, when they ob- 
serTed him preferring his own indiTidual opinion of his adTisers 
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mainly in the intereets of the State, tbey reoonolled themBelTes 
to hie opioion with yery good gr&oe. And not only that. After> 
wards they freely admitted that hia opinion wae oertainly the 
better one and that had he not been so flrm, immense harm 
would haye been done to Islam at that early stage. It is now, an 
undeniable faot of lalamie history that Caliph ‘Umar who in the 
beginning was opposed to the opinion of Caliph Abu Bakr ih the 
matter of tbe “apostates”, openly aooepted his error of judgment 
later on and deolared that 6od Almighty had endowed the Arst 
Caliph with better insight and jadgment and that whateyer he 
had deoided was really the right oonrse. 

We oan jndge from these oases how the system of yeto 
deyeloped in Islam and in what enyirooment were these prece- 
denta established. If, therefore, tbe method of consultation is 
obseryed in its true spirit today aUo and the obaraoter of “the 
people who are oooeuUed” is similar to that wbieh eiisted in tbe 
days of the Caliphs, undoubtedly tbere would be no better lioe 
of aotion than the one adopted Ibeo. FoUowiDg il to its logioal 
oonolnsioo, howeyer, we oan say tbat, in a oonsnltatiyo body 
of thiakind. irthe Head ortbeStateaod bis adrisers stick to 
their own indiyidual opiniona and neitber of tbem is prepared 
to recede in fayour of the otber, recourse may then be had to 
referendum aUer which the one whose opinion is rejected by the 
people should resign. But so long as it ia not possible in our 
country to ereate a consultatiye body of that calibre and to 
fosteT that spirit and that mentality, there is no other alter- 
natiye but to restrict and to subordinate the eaeoutiye to the 
majority deoisions of the legislature. 

Tbe Porpose of tbe State 

We now come to a yery important point : What are the 
fundamental objeots for which Islam adyoeates the establish- 
ment of an Islamic State! These objecta, as deBned and explain- 
ed in tbe Qur’an and the Sunnah, are as lollows : 

The Qur’an says : 

“Certainly We sent onr Hessengors with olear prools, 

and sent down with them the Book and the Balanoe, so 
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that people maj coDdnot themselTes vitli e^aity”. (47 : 25) 
At another plaoe it has beeD aaid : 

“ (Muslims are) thoae who, if We gire them power in the 
iand, establiah the ayatem of Salst (worehip) and Zakat 
(poor-dne) and enjoin Tirtoe and forBid eTil”. (22 : 41} 

The Holy Prophet (peaoe bo on him) said : 

“Allah brings to an end through the State what He 
does not eradicate with the Qnr’aa''i. 

In other words, the CTils whioh are not eradioated through 
the preaohingB of the Qar’aa need the eoereiTe power of the 
State to eradicate tbem. ' 

This means that the main objeotB of an Islamio State or to 
enforoe and implement wlth all the resouroes of its organised 
power that reformatory programme whioh Islam hss giTen for 
the betterment of mankind. Mere establiBhment of peace, mere 
proteetioaof national froatiers, mere endeaTour to raise the 
Btandard of liTing of the oommon man do not form its ultimato 
goal, nor do they oonstitute the charaoterittios whioh distinguish 
the Islamlo State from the non^Ielamio states. Its distinotion 
lies In the faot that it haa to eoooarage and popnlariie those 
gopd praotioes whioh Islsm desires humanity to adopt and to 
dilcourage, ersdioate and crush with foll foroe all those eTils of 
which Islam aims to purge maokind. 

V 

THE INSTITUTION OF GOYERNMENT 

How, then, should tbe OoTemment of a state based on 
these foandatioD8 be formed t In this eonneotion the most im- 
portant pointis the appointment of the Head of the State ter- 
med aa Imam or Amir or Khali/a (Caiiph) in Islamio termino- 
logy. In order to fully nnderstand the stand-point of Islam 
with regard to this we will hare to reler to initial history. 
Election of the Head of the Stste 

As all of UB are well aware, it was more than 1300 years 


1, Quoted» Tm/eir. 



derelop an lelamic society, in the faoe of that etem opposition, 
was the life-mia8ion of oor Great Prophet (peaoe be on him). 
And, when, after oooeiderable deTelopment thie lelamio eooiety 
had achieTed political independenoe and its internal organiea- 
tion had progreased to the stage of a regular etate, our Great 
Prophet Muhammad (peaoe be on him) beoame and wae aooepted 
ae ite Sret Head. He ^aa not eleoted by anybody. He had been 
ehosen for thia rery tahk by God Almighty Himaelf. 

For ten yeara he perfarmed the dutiea of the Head of that 
State and then hia mighty aoul went to ita eternal abode, He 
left behiod no eiplioit inatraotiona or nomination foT the eleo* 
tion or appointment of bia eucoeseor. On aooonnt of thia 
ahatinenoe on hia part, and by reason of the eiplioit Qur’anio 
injunotion tbat all mattera affecting the Ummah should be 
deoided by conaultation, the Companiona rightly inferred that 
witb thepaasing away of the Prophet, aeleotion and appoint- 
ment of the Head of the lalamio State bad been lelt to the 
eleotire diaoretion of the Muelima, wbiob wae to be eKercised in 
aooord^oe with the epirit of the eaid Qur’anio injnnotion.l 

The fizBt Caliph, Abu Bakr, waa tbua eleoted publioly. And 
when hie laat moment came, altbough he waa peraonally oon* 
rinoed that‘Umar wae the fitteat peraon to be the Caliph, he 
did not forthwith nominate bim ae his eucoeseor but oonsulted 
the most prominent among the Companions, Jointly and seTer* 
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ally, and then diotated Wi wUl in faTOur of ‘Umar. Thereaft6r, 
despite his Berious illnesi, he addreeied the Muilim massei thns: 

"Are you willing to aeoept him your Amir whom I no- 
minate as my suooeBSor ! God is my Judge, I haro left no 
stone untumed in ooming to (the best) oonolnsion in this 
matter, I am not nomlnating anybody related to me. I 
nominate ‘Umar son of Khaftab as my suooessor. There- 
fore, listen you all to him and obeyhim.” 

From the orowd the people cried : “We hare heard 
and we aocopt.”! 

Here we find that Abu BWir only suggested and reoom- 

mended the name of 'Umar after oonBultations with those in 
whom the people had oonfidenoe. and then it was put tp the 
Tote of the Muslim maBses who aocepted him. 

Again, when 'Umar was on the point of Ieaving this world, 
he notio6d*that out of the Isrge nnmber of the most tellable 
Compaaions of the Prophet, only sii persons were then aliTO 
to whom tbe Muslim masses coold leek for guidance and ftom 

amongst whom hls suooessor could be ohosen. He, therefote, 
oreated a ConsultatiTe Body of these iix perions and delegated 
tothemthetaskotselecting the next Caliph from amongst 
themselTes, presoribing that whosoeTer tried to beoome the 
Amir without tbe approTal of the Mnslim masses was to be 
behesded.t 

This oonsnltatiTe body nltimately delegated its taek to one 
of itsmembers,'Abd al-Rehman Ibn 'Auf, who went round 
Madinah to gauge the feeliDge of the general publio in the 
town. He ascertained the opinions of the women-folk and the 
reaotions of the stndents of sohoolB also and OTen of the pilg- 
rims from Tarions parts of the conntry, who Tisited Madinah 
sfter their pilgrimage at Meoca. After this thorongh sutTey, he 
oame to the oonolusion that the Mnslim masees had the greatest 
possible faith in two persons, ‘AK and ‘Uthman, of these two, 
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the opinion being iligbtly more in faTOnr of •Uthman. So the 
Tote wiB o»8* in his favour and he was openly aooepted as the 
Caliph. 

Then ooourrod the tragio and deplorable incident of ‘Uth- 
man’8 brutal aBsasBination whioh creatod a seriouB situation. 
Some of tho Companions. thereJore, asBembled in the houBe of 
‘Ali and told him that nobody was there more suited than him 
to be the i4«viraftheMualim8andhe8hould,therefore, Bhojrl- 
der that roBponBibility. 'Ali deolined to do bo. But when theee 
people insiBted, he, at last, agreed aaying. 

“I£ you wiah it to be 8o, then oome to the mosque, for 
my aooeptanoe as Amir oannot be Bocret hor without the 
approral of the Muslim masaesB”.^ 

ConBequentIy, ‘Ali went to Prophet^s Mo8que where people 
were asaembled. And it ie an inoontroTertible fact that the 
majority of the people aooepted him as their Callph, eTon 
tbough this aooeptanoe was not nnanimouB. 

Laatly, when ‘All wa* murderouBly attaoked and the time 
of hiB death drew near, he was asked if be permitted the 
MualimB to aocept his aon HsBan as their ntxt Amir, hia reply 

"I neither aek you to do ao, nor forbid you from doing 
80 . You oan decide aooording to your lightB."* 

ThiB, therelore, is the aooepted oonyention of the petiod of 
the Calipbate regardiug the appointment aud eleotion of the 
Head of the Islamio State, aod thiB is also the aum-total of the 
colleotiTe oonduot of the Companions in this iroportant matter. 
It iB based as muoh on the Prophet’* abBtinenoe from nominat- 
ing hiB BucceBaor ae on the Qor’anio injunetion that ali impor- 
tant deoieionB in matters of colleotiTe interest ehould be taken 
by oonBultation. The point, that can be clearly inlerred from 
these anthentio oonBtitutional preoedente are : 

(1) In an IsUmio Stato, tbe eleotion of ita Head depends 

entirely on the will of the general publio and nobody 
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hu the right to impou himaeU ^oroihly u their 

(2) No oUn or oIsbb hss * monopoly of this otSoe ^ 

(3) The eleotion shouW tske plsoe with the free-will of 
the Mnslim mssses sad withoat any coeroion or 
foroe. 

How is this opinion of the mssses to be determined is s 
point where Islam does not limit its soope by presoribing speoiSo 
methods. DiiTerent methods osn be sdopted in diiferent plsoes, 
on diSerent ooouions, snd nnder different oironmstsnoea, pro- 
Tided snoh methods sre designed only to determine aa to who 
enjoys the gresteat messure of nstion^s oonfidenea snd regard. 
The PormatloB of the ConsultsOve Atsembly 

After the problem of the eleotion of the Amir the next most 
importsnt problem ia ; How sre the membera of the Consnlt- 

1. There sre some peeple who asy tbet this be seoepted as tbe prlnolple 
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«tiv. Assembly {Majlu-e-Shtaii) U b« elMtml «Bd who ih«ll 

eleet them t 

From a BaperEoial atndy ot th* problom it hae boen erton- 
eoualy conoluded that becauae, during the period of the Caliphs, 
tho membera of the Coimultatlve Aasembly were not cboaen 
through organized general eleotions, tbere is no plaoe of eleotiona 
in Islam and it has been loft solely to the disoretion of the 
Khalifah as to whom he shoald oonsalt. This error is due to the 
faot that the preoedents of these times are applied to modern 
.praotiees without refereaoe to the then preTailing conditions. 
The oorreot way would be to apply them only with te^erenoe to 
the tben enisting oiroumstances and to make an honest attempt 
to understand tbe spirit of thoae piinoiplea and their details 
as interpreted within tha fram6woik of the then eaisting condi- 
tiona. 

Islam arose in Meooa as an ideologioal moTement. And it 
la an ioherent featute of all ideologioal moTementa that persona 
aooepting that moToment flrst. are oounted as the true oompani. 
oDS and friend8 as woll as adTisera of the Leaders of that moTe- 
ment. Likewiao in Islam, persons who were the first to esBOoiate 
themselTes with the Prophet and hia moTemeDt, naturally and 
automatioaUy became his adTisers whom he inTariably oonsalt- 
ed in all oases wherever olear and doAnite inianotiona of the 
Qur’an were not aTailable. When, howeTer, new blood entered 
the Islamio body politio and the struggle with the opposing 
foroe inoreased, those who rendered outstanding serTioes by 
Tirtue of their aaoriaoes, insight and wisdom, naturally beoame 
prominent without any oonsoions efFort on their part. This 
eleotion, therefore, took plaoe not by means of Totes but by 
Tirtue of praotioal tests aad performanoe whioh are indisput- 
ably a more natural and reliable method. Thua eTen before the 
Prophet migrated to Madinah, two kinds of people had already 
become members of his ConsultatiTo Assembly, viz. 

(o) Those who had been assooiated with him from the Tery 
beginning, and 

{b) Thoae who subaeguently beoame prominent by Tirtue of 
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their akoriAoes, inaight and abilitj. 

The members of both theee groapa enjojed the oonhdeDoe 
of the Muelim massea also to the same exteat to whioh they 
enjoyed the oonddenoe of the Prophet himsel^. 

Then ooouired the historioal eTSnt of Migiation (AtjroA) 
and it took shape in the folio«ing way. A year or two befoie 
migration, oertain inAuential personalities of Madinah had 
embraoed Islam and through their Jabours, Islam had establi' 
shed a seoure footbold in that oity among the tribes of Aua and 
Khatraj. It was at tbe instanee and re^uest of these people of 
Madinah that, leaying their bearths and homes, the Prophet 
and bis followerB migrated to that oity where the Islamio 
morement naturally grew into a politioal organisation and 
bloBsomed into a full-fledged state. It was, therefore, only 
natuial that theae rery people. «ith «hose serTiees Islam had 
prospered and progressed in Madinah should be the leaders of 
the ne«ly*formed sooiety and ite politioal orgaoiaation. And 
naturally again, it «as most bedttiog that these Tsry people 
shonld be inolnded in tbe Consultatire Assembly of the Prophet 
along with his rery flret asaooiates and tested oomradea from 
Meooa. These people thus beoame tbe representatiTes of people 
and tho membere of the CoDeultatire Asiembly t hrough a 
natural prooess of seleotion, and they enjoyed tbe oonSdence of 
the Muslim massee to suoh a degree that if elections of tbe type 
ourrent in modern days would baTe been held, these and these 
people alone would baTe been ohosen. 

Later on, in this aooiety of Madinab, two kinds of people 
began to become prominent. The Arst were those who during 
the next eight to ten years rendered yeoman’s serrioe io 
politioal, military and missionary Aelds to suoh an extent that 
praotioally in all important matters eTery body automatioally 
looked to tbem. The seoond group consisted of those persons 
who gradually beoame well-kaowu for their wide knowledge and 
deep inaight in the Qar’anio juriaprudenoe and literatiu^. After 
the passing away of the Prophet, the people naturally treated 
them as being the most reliable authorities in these matters. 
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The Prophet himsel^, by saying tkat the Qur’aa should be learnt 
and underBtood from Buoh and suoh persons, put hu seal on 
their erudition. Thus, these two groups also were eleoted as a 
matterofcourse, Iiketho8obeforeth6m, by the same process 
of natural seleotion and beoame automatioally inoluded in tbe 
ConsultatiTe Asiembly of the Prophet’s suooessors. There was, 
thUa, no need to take a Tote for them and even if Tote was 
taken, there was nobody elao in tbat sooiety who would haye 
been preferred by the Toters. And those oonstitntional oonTen- 
tions under whieh fraah nominees oontinued to be inoorporated 
in the ConsultatiTe Aasembly by Tirtue of their serTioos, exper- 
ienoe and outstanding intelleotnal attributes, automatioally 
receiTed uniTersal approTal. 

This waa the clasa of people whioh was known as AhlaUHal 
iiial-'Aqd (i.s., those who oould' “tie” and “untie”), and it was 
theae people without wbose adTice no deoision was oTer takon 
in any important matter. As to their oonstitutional statna, some 
opinion cao be formed by the fae* ihat when. after theanfortu. 
nate asaasslnation of Hadrat ‘Uthman, some of tbe Companions 
oame to Hadrat ‘AIl to aak him to aooept tbe oSoe of the 
Caliphate, Hadrat ‘Ali said 

"This is not a matter whereon you oan take a deoision. 
Tbis is a task for all those who oan adTise and hsTe foughb 
in the battle of Badr (Akl al-Shura wo ahlal-Badr). Whoso- 
eTer is approTed by them wiU be the Caliph and let us, 
thererore, oongregate and consider it.”i 
It is thus olear that at that time there were oertain speoiao 
persons called "Akl al.Hat u,al.‘Aqd” who had been continu- 
ously holding the position of great trnst for a Tery long time 
and were thus entitlod to take ooIleotiTO deoiaions in all impor- 
tant mattera aSeoting the Umtw^. There is, th6refor6, no 
Talid ground to preaume thab the Khalifah could oall for consul- 
tations whomsoeTer ho liked or that it was not generally known 
aa to who were his adTisers (AAi al.Shura) entitled to giTe 
sdvice to him in the most impurtant matters affecting the 
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ooUeotiTe good.^ 

From tbe oonreatione of tho CaliphB, nay, eren from the 
oonduot of the Prophet himBelf, the !nferred mle is that the 
Amir’s ConBultatiye As^ombly ie not to oonBist o^ bis hand- 
pioked men but only of those peraona who enjoy the oonhdence 
of the maBses. They should be anch whose Binoerity, ability and 
loyalty is abOTe reproaoh in tbe eyes of the publio and whose 
partioipation in the major deoiaions of the State would itself be 
a guarantee of the faot that free and willing oo-operation of the 
masBeB would be aTailable to the State in the implementation of 
all the deoiaioBB thne taben. 


1. Heie the ^ueation natuielly arieee : Why were these AM al.Bal loa al. 

•Aqd oomprised only of people from Hedinah. elthough the frontierB 

of the iBlamio 6tete had eitended beyond ArebU up to Afghenietan 

In the Hast ond North Afrioa in the Weat during the period of tbe 

Righteoos Celiphs, and why wet« notloyel repreBentetiTes from otber 

perti of the State Bummoned for this purpoie T Tbe entwer ii tbet it 

weB due to two vtry velid leaaons, nemely i— 

(a) Ths iBlamlo Stete waa not e mer* Nationel Btete. It hed oome 
ieto ealstenae in a uniqae feshion. With the preliminary pro« 
pegetion of ths Istamio ideology in tbe minda aod morals of the 
people an Idoal eooiety wae «cst oreated, whioh •ubaequently 
developed into an ideel steie. In Buob e itote, aaturslly, the 
load-oentre of all dsTotion we* the individual who had initiated 
and tben perfeoted ths reTolutton. Nsxt to hhB,tths hody of bis 
assooiatea and rlgbt-hand men beoame tbe repository of all pub* 
llo eonAdenoe and faiih. Tbeir leedership wes thns moit netuiel 
end nobody else frain amongst the sooiety oould possibly be 
anywey more worthy of y>e oonHdenoe of the publio. That ia 
eiaotly the reason wby, in epito of completo freedom of espres- 

raised even e single Toice of prolest egeinat the seleotion of 
only the people fbo.m Hadinab &>c inoluaion in the ConaultatiTe 







oiroumstances of the early days of Islam is not to be found to> 
day, nor do the obstaoles enisting in the oiTio oonditions ofthat 
era exist now. Consequently, after ooosidering the oircumstances 
and needs of modern times, we oan adopt all suoh possible and 
permissible methods whereby we might be able to End out truly 
as to whioh persons enjoy the oonddenoe of the massee in great- 


permissible methods, provided it is not tarred with these 
oorrnpt praotioes which render demooraoy a sheer faroe. 

The Form and Natnre of GoYernment 

We now oome to the third important point: What should 
be the form and natnre of the Qovernment of an Islamic State 1 
If we olosely study the oonveation of the Calipbs to obtain 
guidaooe on this point, we will notioe that the Anir waa the 
only person to wbom obedienoe and loyalty were enjoined and 
to whom the people delegated in the fnlleBt possible meaaure 
their right of taking deoisions in ali matters oonoerning their 
colleotive eiistenoe. Hia status Was, tberefore, entirely different 
from the status of the British Honatob, or the Freuch Presi- 
deni or the British Prii£h Hinister, or the Amerioan President, 
or the Head of the Soriet Uoion. He was not only tlie President 
of the State, but also the Prime Hinister. He attended the 



bim if they felt impelled to 
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I of all this, tbe Mmistors and the Head of the State 


all along working in complete oo-operation and hai 
and the que8tion of anyhody reaigaing in protest never 
at all. , 

The Oaliph waa not only anawerable before the parli 
but also before the people ; and that not only for his 
aota but alao for hia prirate and personal condnot. Five 
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repreaentatiTes of the publio but the publio itaeir; 
farther, he shoald not oaly diBoharge his duties in 
oonsultatioa with thoee entrasted with the job bat 
also should be aasweirable for all his aotions. 

(2) We shoald reform tbe preralent system of striot party- 
loyalties—a Byetem whioh inetead of remaining 
an agenoy of pahlio opiaion beoomes the standard of 
truth and untruth. Sneh a ByBtem pollntes the gorern- 
ment with a fal8e aense of loyaltlBs, and it oarriea 
within it the possibility that onoe a group of self- 
seeking people oomes into power, it may manoeuyre 
party politios; at publie eipense itself, in suob a way 
as to continue in tbe saddle ad injinitum. 

(3) The system of govemment should not be baaed on such 
oomplicated rulea and legulations as may render it 
eitremely diffloalt for the eamest workers to work, for 
the oritios to oritioise and for tbe people io general to 
dnd out the root oaueeof the erils that oight arise 
from time to time. 

(4) The last and the most important prinoiple should be 
tbat only those eleoted as Head of the 8tate and as 
members of the Coasultatire Assembly, who possess 
those qualitie8 and are eqaipped with those qualifioa- 
tions whioh hare beea presoribed by Islam for tbe 
offi6e-bearere. 

VI 

RULERS AND THEIR QUALIFICATIONS 

From the Islamio point of Tiew, the qpaIifioationB of offioe. 
bearers is rery important. In fsot. this alone oan guarantee the 
proper lunctioning of the Islamio Oonstitution. 

As regards the eligibility for membership of the Conaulta- 
tive Assembly or for the post of the Head of the State, tbere is 
one aspect which might be termed as legal eligibility, on the 
basis of whicii an Eleotion-Tribuaa! of a Judge, after due con- 
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Bideration and vorifioation, may deolare a person eligible or 
non-eligible for eleotion. There is yet another aspeot of eligi- 
bility on whioh the aeleotors, the proposers and the Totera base 
their judgment. The Srst aspeot of eligibility may be posaeesed 
by eTeryone of the millions of oitiaena of a atate, but it is the 
aeoond whioh aotually eleTates a rery seleot few to the top. 
Criteria with regard to the first aspeot are to be inoladed in a 
few operatire olauses of the Conatitntion. But the standards of 
the aeoond aspeot of eligibility mnst permeate the spirit of the 
entire Constitution. The sucoess or otherwise of any oonstitu» 
tion would depend on tbe faot that the minds of the masses 
haTe or haTO not been trained properly to eleot only those who 
are eligible for thoae august positioaa io acoordanoe with the 
of the Conatitution rsther than its form only. 

Both the Qur'an and tho i7ad>lA giTO.olear guidance about 
these two aspeots of eligibility. Aa regards the firBt, the 
foIIowiag four oondltions haye been presoribed : 

(1) Should hs a Mualim—tho injnnotion of the Qar’an is : 
"0 ye who belieTO t Obey AU&h, and obey the Prophet 
and (obey) those who are in authority ffom among 
you." (4:69) 

(2) Should &e a MaU —The Qar’an says : 

“Men are in oharge of women.” (4 : 34) 

And the Prophet deolares : 

‘‘Yerily, that nation would not prosper wbioh hands 
oTer the reigns of its goTornment to a woman.’’i 

(3) Should b« sane and aduU —^The Qar’an lays down : 

“And do not mske OTor yonr property, whioh Allah 
has msde for you s (mews of) support, to the weak 
of underatanding.” ( 4 : 6 ) 

(4) Should be a citieen o/ the lalamic Stale—Tho Qur’an 
deolarea : 

‘‘And those who hSTe deolared their bolief in 
bnt hsTe not migrated (to the Islamio State), you 

1. Bukhart, al-Sahih. 
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hare uothing to do with their guardianship until 
they migrate.** (8 : 72) 

These are the four legal qnaiifioation3 whioh determine a 
person’8 eligibilitj to the membership of the ConsultatiTe 
AsBembly or to the post of the Head of an Islamio State. Bnt 
the qaestion is : Whom, among the oonntless legally eligible 
persons, should we eleot and whom ehould we ignoie for those 
impoitant offices of State I A olear reply to this most important 
que8tion also is to be foand both in the Qur'an and the Badiih. 

The Holy Qur’an says : 

(а) "Verily Allah commanda you to make orer trnsts (t.e., 
positions of responsibili^) to those who aie trust- 
worthy.” (4 : 68) 

(б) ‘'Verily the most respeotable of you in the sight of 
Allah is the one who is moat God-fearing.'' (49 : 13) 

(o) “Hesaid : Verily Allab has ohosen him (to rule orer 
you) in preferenoe to you, and He has inoreased him 
abondantly in knowledge and phyeique.” (2 ; 247) 

(d) And obey not a person whose heart We hare permitted 
to beoome unmindlal of Our remembranee, one who is 
followed by the dictates of bis own desires and his 
ease is that in whioh due limits are transgressed.” 

(18 ; 28) 

The Holy Prophet (peaoe be nima bim) says : 

(a) “Whosoerer honoure and reTerea an innoTator (in 
religion), helps inbringing down the edifio6 of Islam.”! 

(&) “By God we do not assign the affaira of our goTern- 
ment to any one who aspires for it or is greedy in 
respect of it.”2 

(c) “We oonsider the seeker after a post (of trust and 
responsibility) as the most UDtruBtworthy.”^ 

Some of these qualificationB oan be easily inoorporated os 
operatiTo olauses in oar Constitution. A 8elf-styled candidate 

2. Qaoiod by Bukhari and Mtitlim. 
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for eleotion should be deolared ineligible. Aa regsrds other qusli- 
iications for whioh no legal limit osa be prescribed, we osn oer- 
tsinly inolude proT-isions for them in the chapter on DireotiTos. 
The duties of the Eleotion Commissioner would, thereby, have 
to inolude the obligation to inform snd eduoate the masses re- 
gsrding the ^usliScations wbioh srs essentislly and indispenssb- 
ly required and prescribed for Uluhatnr in Islsin. 

VII 

crnzENSHip 

We now come to the qaestion of oitiaenship. Sinoe Islsm is 
a system of both thonght and oonduet snd sinee it sims st orest- 
ing a stste on the basis of Its ideology, it presoribes two types 
of oitisenship. Eurthermore, beosuse stra>ghtforwsrdneas snd 
trutbfulno8a form the rery ^uintessenoe and soul of Islam, this 
ides of dual oitiieaehip is plsinly presoribed in its politiosl 
struoture without any boating sbout tbe busb. It does not, for 
instsaoe, try to mialesd the world by sdoptiog methods of gir- 
iag full snd equal rights to all its citiaens on paper, snd yet all 
the time disojiminating between them in practioe and withhold- 
iog eren the fuudameatal humsn rights from a conaiderable 
section of tbe population, like Roseia. In faot, in all modem 
Gonntries the nstional snd tbe tdeological minorities^ are inysri- 
ably treated in this rery fs8hion. The course sdopted by Islam 
ia tbia respeot too is most rational, jusi and honourable. 

The two kinds of oitizeasbip tbst Islam enyissgos, sre the 
lollowing ; 

(1) The MaslimB ; and 

(2) The Zimmis. 

(1) As regards the Mnslim oitisens, the Qur’an speaks 
thus : ^ 

“Yerily those wbo beliered and migrsted snd struggU 

ed hard in Allah’8 Way with their property and their souls, 
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and those who gave (them) shelter and help—they are 
gnardiaDB of eaoh other ; and (as for) those who belieyed 
and did not migrate (to thelelamie State), yon hare noth< 
ing to do with their guardianship nntil they migrate”. 
(8 : 72) 

From this yeree it is clear that the basio qnalifioatioDB fot 
oitisenBhip ae preeoribed by the Qur'aD are two, viz., faith in 
Islam and original or aoqnired domicile in an Islamio Stato. If 
a person, eyen though he may be from amongst the faithfal, 
does not renonnoe hts allegiance to a non-lslamio State and 
migrate to lalamic State, he is not and oannot be its oitizen. 
Contrary to this, all thoae belieyets who, whether they were 
bom in the Islamio State or haye migrated to it, are its oitiaens 
at par and helpers of one another.' 

X7pon the ahoulders of the Mnslim oitirens of an Islamio 
State deyolyes the main borden of rnnning it in aooordanoe with 
Zslam’s best traditions : as they alone are snpposed to beUare 
in it implioitly. On them alone it eslorces iis laws ss a whole 
and enjoins them to oarry ont all its religious, moral, oultnral 
and politioal direotiyes. It inyests them with all its obligations, 
and \^ei^ndB from them erery saoriSce for tbe defenoe of its 
tealm.~Oononrrent with this, it gires them the right to ohoose 
the Head of their State and to be the members of its Parliament. 
It also entitles them to be appointod to tbe keypoats, so that the 
basio polioy of tbis ideologioal state remains in oonformity with 
the fundamentalB of lalam. Tbatisthe standpomt of Islam is 


I. A preoaationary moasaro proooribed by tbe Qar’as in tho case of tbe 
people who migrate to tho lelamio territoiy » te test their bonafldet. 
This, though spoken with re&renoe to immigrant ladies, lorms the 
bssis of tbe general in^erenoe that the people who migrato to an Islamio 
State prove their tiono/der i.e., tbat tboy are truly Huslims and im- 
migrants. Tbis ia to BafeguaTd agaiost eyit-doers enterlng the Islamio 
Stato under the guise of immigrante. Althongb the truth of one’B 

faith is known only to God. tlw State in all such cases should try to 
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proTed by the utter^ absenoe of e7en a single iuBtanoe in the 
dajB of the Holy Prophet (peaoe be on bim) or the Caliphs 
where a Zimmi (non-Huslim eitiKen) may hare been made a 
member of the Parliament, oi the OoTernor of a prorinoe, or the 
Qadi, or the Direotor of any Oorernment department, br the 
Commander of the Army, oi a Ministei of the OoTemment; or 
may hare been erer allowed to partioipate in the eleotion of the 
Caliphs, although the nnmber of Zimmie eren in the days of the 
Prophet was oonsiderable and doiing the days of Khilafat-e- 
Baehidah it had gone np to millions. As suoh, were it right to 
giTe them a share in the GoTemment, we fail to nnderstand 
hpw the Prophet of God (peaee be on him) oould haTO done in- 
justioe to them in th« drst inetanoe, and how the persons direot- 
ly and diligently trained by the Prophet himself oould haTe 
oontinued to "depriTe” them of tbelr ‘‘dne rights" for tbe neit 
thirty years. 

(2) By Zimmie are meant all those noD-UnsIims who bave 
aArmed to remain loyal and obedient to the Islamio State 
wherein tbey propoee to ti7e, regardlees of the oonntry they 
wero born in. For all oitirene of tbis kind, Islam ^umisheB a 
guarantee of proteotion of Iife and limb, property and culture, 
faith and honour. It enforoes only ite law of the land on them 
and it gires tbem equal rights with Muslime in all oiTil matters. 
They are eligible for ali kinds of enployment ezcept for key- 



















kept them uuder pBrpatual bondage as untouehable». Islam, on 
the other hand, adopts a Tery humane and 6quitable mothod. 
It presoribea a liue of demarcatiou betweeu ita adherenta and 
nonadherenta aud on its loUowere alone it eujoine eoipplote aud 
abaoiute adherenoe to ita ba«o and fundamental principlea with 
all their detaiU. In addition to tbat, it plaees ouly on ita adhe* 
renta the reapouaibllity of detending and raoaing the State In 
aooordauoe wlth thoae prinotples. 

To those who do not eubmit to its principlea, lalam give8 
ample latitude to lead their Iitos in tbeir own way. hinding 
them only to that 0xteat wbioh ie the miaimnm BBaential for 


them from the liabilitiea of running or defendiDg the State. 
guarantees^them all oultural and buman righta. 

Rlgbts orCltizens 

'pi.. nnAatinn relatee to the fnndamental righta 
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Pint Prineiple* o/ the leUmio Btatt 

“Your liTeB, your properties, »nd your honour are as 

aaored aa thia da7k(of the 

There ia only one exception to it, which the Prophot him- 
5elf deaoribee in another Haditk aa VI i e., i£there ie 

demand for ]ife, property or hooour aocording to any law of 
lalam, it shall hare to he realised in aooordanoe with the pre- 
soribed procedure. - 

The eeoond important right ia that of the protootion of 
persooal freedom. In Jilam, peraonal rreedom oannot be Tiola^- 
ed, saTe after proTing delincjnenoy in aooordanoe with the due 
prooess of law end neTer withont giTlng an opportunity to the 
aooused to put up his defene6. It has been related that some 
people were arrested in Madinah. in the days of the Prophet, for 
being of donbtful anteoedeuta. 8nbsequently, while tho Prophet 
was deliTering the Priday Sormon, a Companion got up and 
enquirod of him as to why and on what grounds bas bis neigh- 
bours been arrested. The Prophet kept quiet while the question 
was repeated twloe, thus giTing an ample opportunity to the 
PollsB Odloer present there to eiplain the legal poeition. When 
the ^nestlon waa put a third time, and it again failed to elicit 
the reply from the Polioe Offioor, the Prophet direoted that 
those people should be releaeed.* This is a oonolusiTe proof of 
the faot that se long as a speoiBo charge is not laid against a 
petson, he cannot be dotained or imprisoned. Imam Khattabi, 
whilo explaining this Baditk in bis Ma’alim al-Sunnan, eaye 
thst in Islam detention is only of two kinds : 

(a) detention under orders of the oourt, namely, when a 

person ie sentenoed by the oourt and is kept in prison^ 

till the expiry of the term of bis eentence ; and 

(b) detention for iuTestigatlon. Besides these, there can 

be no other ground Jor depriTing a person of his 

Imam Abu Yousal, in his Eitab al-Kkaraj, has.elso Btreseed 

the same point, i.e., nobody can be imprisoned on falee or 

1. Mtulim : rareweU Pilgilmage : /bn BUham, pp. 380-391. 


















The lelamie Law and Contii 
unproTed ohargea. The Holy Prophet did 


The third importent right ii thet of freed 
belief. ‘AU, the foarth CAliph. bw giTen the 
Islemio Iat in thie reapeot. Durtng hie period, 
as the Kkarijitea reared ite head in reTolt. Th 


Bimijar to tne modern aaarohieta and nihihets. Itamembeis 
defied the State openly and denied the need for ite ejciBtenoe in 
lelam, and they were making preparations, to wipe it out by 
Bword. ‘Ali (God blesi his eoul) eent the lollowing message to 
them ! 

"You may liTe whererer yoa like, the only oondition 
between^nt being that you will not indulge in bloodshed 
and will not prautise oruei methods.”* 

On another oooasion, ‘All addressed them thua • 


liiH 


them ; and an Islamio State woald not hinder or harm it. But 
it triea to foi8t'ite ideology on others^by Wolent means ai 
endangers the SMurity of the State or its administratio 
neoessary aotion ftall oertainly be taken against it. 

Another right whioh has been greatly emphasised in Isla 
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Firat PrineipU» the Ulamie State 
without diBtinetion of caste or oroed. Zakat w»a nade compnJ. 
Bory for Uuslims for this very porpose and the Prophet himeelf 
aaya : 

“It ghall be tahen f^om the rioh end diatributed 
amongat the poor and the needy.^^ 

At another plaoe he (peaee be on bim) enunoiatea the 
folIowing prinoiple : 

“The Oovernment is the guardian (helper) of everyone 
who haa no guardian.’’^ 

And again : „ 

''Whoever Iesvea liabilitiea (auch aa debta er deatitute 
familieB at the time of his desth), the bnrden {of all anoh 
liabilitiea) ia upon us {i.e., the State).''^ 

In this matter, lalsm hsa made no diatination between the 
Hualima and non.Hualima. It giveB to the Zimmia the same 
guorantee as it girea to tbe Mualima, tbat the Stat» would not 
let aoybody be without food snd olothing or a plaoe of reai- 
deoee. Caliph‘Umar onee fonnd a Zimmi begging alma. He 
granted s penslon to hlm, abeolred bim from tbe psyment of 
Jizyah and wroteto hia Treasury Offioer : 

“By Ood. we fsil to do Juatioe if we leare people 
unprovided for in their old age, while making the ^ulleat 
uae of their eervices in the prime of their life.’'* 

The Covenant that Khalid, tbe Sword of Qod, gave to the 
non-Uuslima of Hirah, ooutsined tbe oondition that who 806 ver 

beaame old or aSlioted or destitute, would not be required to 

pay the Jizyah, snd that, on the otber hand, he and bia ^arnily 

would be looked after from the fanda of tha State Treaaury. 

Doties of Citisena 

Aa agaittst tbese rights of the oitiaena, there are certain 

righta of the State upon ita dtizea8. Among theae, the drat ia 

thst of obedienoe, for whioh the teohnioal term of 8am‘-o-Ta'at 
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is used in Islam. The Prophet hae esplained it thns - 

“The State shall haTO to be heard and shall hav6 to be 
obeyed, inadTersityandinprosperity.and whether it is 
pleasant or unpleasant to do so”.^ 

In other wotds, the order of the Staie. be it palatable or 
unpalatable, easy or arduoue, shall haTe to be obeyed under all 
oiroumstanoes (saTe of oourse Tthen it ioTolTes Qod s disobe* 
dienoe, as disonssed earlier). 

The seoond obligation oo the eitiaens via-a-vie an Islamio 
State is that they ehould be loyal to it and work for its wellare. 
In the Qur’an and the Badtth the term ^ “Nua’h’' has been 
used for this purpose, wbich in Arabio means more than what 
is conToyed by the words loyalty and allegiance. It inherently 
demands that a person should, truly and faitbful!y and with all 
his hesrt, wiih and work for the good. prosperity and the 
betterment of the State, and ehould not tolerate anything likely 
te barm its interests. 

It ii also obligatory on the oitiiens of the Islamlo State to 
oo.operate whole heartedly with the goTernment and to make 
sacriiioeB of life and proporty for It. so much ao that If any dan- 
ger threatens the State, he who wilfnlly refrain8 from making a 
saoriSce of his life and property for warding off that danger has 
beon called a hypoorite io the Qar’aD. 

Broadly speaking, these are the salient featuree of that 
ideal form of goTernment whioh we call an Tslamio State. Yon 
may describe it by any modem toohnioal term yon ohoose. Yon 
may oall it eecular, or democratio, or theooratio. We will not 
fight for giTing it a partionlar name. What we do insist upon is 
the oontent. So long as we olaim to bolieTe in Islam and to 
aooept it as our way of Ufe, our system of goTernment should 
essentially be based on the fundamentals prescribed by the 
Qur’an and by the Holy Prophet Muhammad (blessings of Allah 
be with him for all times to come). 


Bukhari and 
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Pundamentals of Islamic 
Constitution 


Id (De lu( qu«(ep of 1852, wheii (be Beeie 
Prlttoiplee CommKioe Bepor( wu pooohiog eomple, 
(iott, e repj eioioue oempeign wee leuaohod in (he 
ppees egeitte( leiemio Cooa(i(a(iott. I( wee elleged 
(he( (ho demeud for lelemio Cone(i(u(ioa wee 
merelp e polipioei otutt( ead thet the Qur’en end the 
dunnohthrowno ilghtott ppoblomo of Oonotittt. 
tiouel Law. Meulene Meududi wrote thie eptiole in 
Hoeember 1962 end ehowed thet the lundementehi 
of tho lelemio Oottetieution epe eleerlj eteted in the 
Boot of God eud the Tpeditione of tho Holy 
Ptophot (poeoe bo on him). It wu e telling rojoln. 
dop to tho ppotegoniele of tho plee thet 'tho Qup’en 
oennot gieo e Oonetitution’, end lofl tho oppononto 
dumb.fonnded. It wes publiehed in Urdu, Bengeli 
end Englieh end ie now beiag ineluded in the pte! 
oont Tolume to ehow the ulient leatures of Islamio 




rUNDAMENTALS OF ISLAMIC 
CONSTITUTION 

(U snunoUlsd ii> Ih» “d «d' «““'“‘l 


, S tl.. £r.miBg of our Courtit.tlou i. 

A i, i. tto dut, o£ .11 ubo .ra cou«r..ut 

to .iilst th.Couititu.ntA.soiubljiufr.uung“ 

.titutiou, Fromtl.o,.ryb.giuuiug w. b.r. »=“ 

, _riu+TT tA+v,A Wt of our ability. Tbo ropreswM' 

,;r. .7JJ .^tb^Mu.;'» 

rn"ir.^ou“y £.3.1.^ tb. b«i. prinoipl.. o£ tb. W.mm 
Rt&te 1 Bttt it is v«ry t® that Borbo poop 

!wbe»trylgtooo^fa8eboththooomiBoa pooplo and tho 

moSiote of ^he Constitaeat Aaaembly about tho {nndamentaU 
oflBUmioCon8titation. They hoTO beon ropoatmg time and 
That thoro « no guidanco in tho Qar-an ror tho form«U- 
tiou .£ . OoniMtation, tb., I.l.m d... n.t 
form of goTorument imd tb»t fcboro lo no .uob tbing 
mio 0on8titutlon, lu .pit. of tb. fm>t tb.t th... 8tot.m.nt. .r. 
.bwlutoly b.»l«., it i. iuit pouiibl. tb.t tbi. p.r.i.,.ntprop.- 
g.ud. migbt produo. ooufu.i.u iu tb. miud. of 
not trell yerBed in tbe Qur’«i »ud tbe Sjtnnah. It ha., thetefo , 

S tbe Propbet (^i' »' »" *» rb3b; 

g.nd. .nd to sbotr th.t th. prin.ipl.8 put forir.rd by t^ 
%iaml for tb. formul.tiou of .u I.l.m.e Oon.titut.on .r. b.^ 
ou tbe origiu.l .our.e. of I.l.mie L.w. Ine.dent.lly, thi. irill 

.1.0 do .w.y witb.beouly,po..ibl..«eu,. of tbem.mber.of 

th. Oon.tituent A,.embls th.t tb.y w.r. not mtom.d in t.m. 
about tho oommanda of the Almighty-God ond Hia Mosaenger 
conoeming the Constitution of tho State. 
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Fundamentala o/ laUmic Oonatitutian 

We reprodaoo below the relerent Qur’»nio yerses and the 
suthentio Traditions of the Prophet (peace be on him), along 
with tbe oonatitutionsl prinoiplea whioh sre deducible' ftom 
them : 

I 

The Holy Qar’sn saya 

“Tho (right of) Coinmsnd ia for none but Allah. He 
hath oommanded that ye follow none but Him. That is the 
right way (of life)’’. (12:40) 

Thia rerse olesrly points ont that the authority of gJTing 
commands and the title to soTereignty is the sole prerogs- 
tiTe of AUah. Thore is nothiug in the text to confine His SoTer. 
eignty merely to its metaphysioal aapeots. It is direotly address- 
ed to maakind and is obvio«8ly ail inoluaiTe^ It oomprehends 
all spheres of huroan life : the dootrinal. moral, legsl as well as 
polltioal. The Qor’ao itseir speoifioaI]y' states thst sll these 
spherea of soTereignty belong to Allah slone, and it puts it In 
Tery olear terme tbat Allah is not only the Sustsiner and the 
Lord of mankind but also ite SoTereign and Ruler 

“Say (0 Uuhammad) : I seek refage in the Sustsiner 
of mankind, thb»SoTereign (Buler) of mankind, the Lord of 
mankind.” (114:1-3) 

The Qar’an further Isys dowo t-hat AUah is the Master of 
the land and hae no partner iu His S$%ereignty.. Thue says the 
Qur'an : 

“Say : 0 Allah i Owner of the Kingdom I Thou giTest 
kingdom to whom Thou wilt and tskest it sway from whom 
Thou wilt’’. (3 : 26) 

“None ie a partner in Hie Sovereigaty’’. (18 : Hi) 

The Qar’an deolares Tery esplioitly that God is the sole 
. Creatpr and, therefore, to Him alone should and does belong 
the right to rule oTer His Creation. The Qur’an ssys : 

“Beware I His is the oreation and His is the (right to) 

, Rule’’. (7 : 54) 

ObTiously, the soTereignty whioh the Qur’Bn olaims for 
OckI id aot moroly of the metaphysieal type but is also legal and 
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politioal. Tbe Qur’ui atatM thta ^aot speoiAoally in the follow- 

“Eollow tbe rerel&tion aent niito jrou from your Lord 
snd do not foUow the (eo oalled) guardians other than 
Him”: (7:3) 

“And thoae wbo do not make their deoision in aooord- 
anoe with what has beeo rerealed by AUah, are (in faot) 
diabelierera'', {$ : 44) 

This oonoeption of the poUtioal and legal aorereignty of 
God ia one of tbe fundameatal prinoiplea of lalam. Indeed, all 
Muslim juriata are agreed that legal aorereignty ia the eroluaire 
prerogatire of Ood. Thna, for inatanee, tn his fsmons book : 
AMMamji E^suial-AAlnin, whiehdeala with the prinoiples of 
'Allama Amidi writes as followa ; 

“Know that none but Allah ia the Sorereign aad no 
oommaod ia worthy of obedienee exeept that whieh is giren 
by Him”. 

' Shaikh Muhammad Khadhiri, a modern Egyptiau writeron 
Islamio Juriaprudeticirt^y* io hia book t7*ul ; 

“As Command ia the esolusire prerogatire of All&h, 
none ia eutitled to gire any Command but He. Thia ia a 
point on whioh all Muslima are agreed”. 

It is quite clear from the abore tbat state beoomea lalamio 
only when it recogniaes in olear terms tbe poliiioal and legst 
sorereignty of AUah and binda itaeir to Hia obedienoe and 
acknowledgea Him se tbe Paramoant Power Whose oommands 
must be uphold, oome wbat may. 

II 

All the propheta in general aod the Holy Prophet 
Muhammad (peaoe be on him) in partioular are the representa- 
tirea of this politioal and legal aorereignty of God. As a oorol- 
lary to this, the prophets of God are entitled to the obedionoe 
of those who acoept God os their Sorereign. It is. therefore, 
the bounden duty of erery suoh indiridual. oommunity and 
nation as beliere in Dirine Sorereigaty to lollow the pattero 
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se( by tbem and to •abmit to their decisions without demur. 
Thii prinoiple hw been vtty olenrlj ennnoiated in the Qar’an 
over and orer again. A few rersea are quotod below in proof 
thereof: 

(a) “Whoao obeys the Messenger, obeya Allah”. (4 : 80} 

(b) *‘We nerer aent an; MeseeDger, but for the sole pur* 
pose that he shonid be obejed under the sanotion of 
AUah”. (4 : 64) 

(c) “And take whatsoerer Meseenger gires ;ou and abstaio 
&om whataoerer he rorbide”. (59:7) 

(d) “0 Muhammad ! We hare rerealed this Book to ;on 
with Trnth that ;on ma; judge among mankind b; 
(the light) which AUah has ahown to ;ou". (4 : 106) 

(e) “Na;, 0 Muhammad 1 b; th; Lord, the; will not be 
belierers until the; aooept ;ou as the final arbiter in 
all their disputes^and aobmit to ;out deoision whole* 
heartedl; withojit an; heartaohe’’. (4 : 66) 

Froin these rerses^we derire the seeond fandamental 
principle of the Islamio Oonstitution. namel;, that it must also 
reoognise the Sunnah oi the Prophet as tbe souroe of law and 
mnst inoorporate a speoiSo artiole to the effoot that neither the 
Eieontire.nor the Legialature nor the Judioiar; oan issue order 
or enaot laws or pronounoe rerdicts oontrar; to the Sunnah. 

III 

The Qar’an sa;e: 

“Allah has promised to tbose among ;ou who beliere 
and work righteous deeds, tbat He will most enrel; make 
them Hia ricegerents in the carth as He had made the like 
people before them His Yicegerents.” (24 : 66) 

This rerse eannciates two rer; important constitutional 
prinoiples : 

(1) The real status of an lalamio State is not that of a 
Sorereign bat of a ricegorent. 

(2) In an Islamio State, the powera of "rioegereno;" are 
rested not in an; one indiridual or famil; or group 
but in the whole Muslim communit;—oC oourse, when 
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it it blessed witb the pataeasion of nn independent atate. 

The oonoepts of‘SoTereignty’and‘Ticegerenoj’need aome 

eluoidation. It ia inherent in the Tory oonoeptiou of torereignty 
that-the anthority of the aoTereign power shonld neither he 
limited by any power othor than ite own free.wiU nor bound 
by any law imposed from outside. Thus if a state aoknowledges 
that the injunotions of Qod and His Mesaenger are abore ^ues- 
tion, and neither its eieoutire ean isaue any'order nor its legis. 
lature oan pass any laws nor its jndioiary oan gire any Tordict 
repngnant to them ; it means that it has eurrendered its olaims 
tosor6reigntyinfavourofQodand His Measenger. On this 
acknowlodgement its position automatioally beoom^ that of an 
agont or Tioegerent of Ood and His Messenger. To say that 
suoh a state posaesses absolnte eoTereignty (exoept with refe- 
renoe to other state of the world) would be a oontradictiou in 
terms. No doubt. an Islamio State ia a soTereign state in tbe 
real sense of this term t)M.o.v»s the other states of the world, 
but lf it tries to aasert its soToreignty t>is.a.vw the T>oTn mBiids 
of God and His Messenger, tbie will amount the elear negation 
0f ite Islamio oharaoter. 

As to the seoond prinoiple, it would be noted that Islam 
Tests all the Muslim oitiLens of an Islamio State with‘Tioege. 
renoy’. Thus tbe ‘Tioegerency' in ao Islamio Stata is popular 
and not limited to any person, olass or olan. And it is the 
‘popular Tioegetency’ that form8 the basis of demooraoy in an 
Islamio State while ‘popular soTereijpity’ is its baais in a seoular 
state. In the Islamio polity. the term ‘Tioegerenoy’ has been 
adopted beoause the authority that^TeatB in tWs sooiety and its 
state is delegated by God aod can be wielded only within the 
limits preacribod by Him. But as e*plained aboTe, the antho- 
nty is delegated to the Muslim community of the State as a 
whole and not to any particular indiTidual or group. As a 
result of this, tbo goTernment oao be formod only with the 
consent of all tho Mualim oommunity of the State as a whole 
and not to any particular indiTidual or group. As a reault of 

this, tho goTornmont can be formod only with the consent of 







How this prinoiple of •Popalftr Yioegerency’ shonld be 
toMslated into aotion hae beeo described olearly in the fo]low. 

"They manage their aCTairs by mutual oonBultatioD”. 

Thie Terie tella us the distiaotiye feature of the lelamio 
way of llfe, namely, that all the colleotiro aCTairs are performed 
by mutnal ooneuUatioo. Prom the oontent wbere thii Terse 
oooure, it ia erident that it ia not a mere atatement of faot but 
^ mjunotion and a oommand. In thia oonneotion Khatib al. 
iiaghdadi guotes ihe foUowiDg from Callph ‘Ali : 

"I ssid, ‘O Meseenger of Allah 1 whst should we do if 
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fiill well that it ia not right, doea moat sarely betray hie 

trnst”.‘ 

Aa regarda the mode of consultation, it haa been yery 
wisely left to the disoretion of Mualims. Islam doea not pres- 
oribe any deSnite form for the formation of the oonsnltatiye 
body or bodies for the simple reason that it is a nniyersal religion 
meant for all timea and olimes. It does not, therefore, lay 
down whether the people ahould be oonstilted direotly or 
throngh their aooredited represMitatiyes ; whether the represen- 
tatiyes shonld be eleoted in general eleotions or tbrough eleoto- 
ral coUegea ; whether consultatiye body should haye one house 
or two houaes, eto. Obyionsly. these are matters of detall and 
oan yary with different sooieties and under diilerent oonditions. 
That is why tho 3hari‘ah leayea these problema open for aolu- 
tioD aooording to the needs of the time. The ^ollowing three 
tblogs, howeror, are eeaential io the light of the Qnr'anio yerse 
and the Traditiona of the Pcophet oited aboye : 

(1) Aa no oolleotire matter of the Muslims shonld be oon> 
duoted without coiihulting the people ooncerned, tbit 
rule will appl;^ in the yery first instance to the appoint- 
ment of the Head of tbe State. As suoh, it rules out 
monarohy, despotism and dictatorsbip. Inoidentally, it 
does not permit the Head of the State to enjoy the 
power suspending the oonstitution at his wiii, for 
during the period of suspension he would be nothing 
short of an autuorat. 

(2) All the people oonceroed abould be oonsulted direotly or 
through their trusted representatiyes. 

(3) Tho consultation ehouid be free, impartial and genuine. 
Any cuDsultatloD held under duress or temptation is in 
roality no consultation at all. 


Thus, whateyer the detaile of the Constitution, these three 
prinoiples. oT the Shari^ah must be obseryed, and no loophole 
shonld be Ieft whereby anyone gOts the opportunity at any time 
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•representatiTet. Furthermore, ths Islamio ConBtitution must 
deTise suoh a system of oleotion as may enable the whole com< 
munity to gire their Terdiot witkout any tinge of fear, faTOui 
OT fraud. 

V 

As regards the quaUflcation8 of the Head of the Stato, the 
Ministora, the memhors of the ConsuItatiTo body and tho 
officer8 in general, the foUowing instruotions are found in the 
Qur’an and the Sunnah : 

The Holy Qur’an saya : 

(o) "Yerily, Allah Commands you to make oTer trusts 
(».s., poaitions of rceponsibility) to those who are truat- 
worthy". (4 : 68) 

(b) As a matter of faot, the noblest of you in the sight of 
Allih is the ono who is most Oodloaring". (49 : 13) 

The Holy Prophet (peace be on him) aays : 

(o) “Your beat leaders are thoso whom you loTS and who 
ioT6 you and for whom you pray and who pray for 
you, (while) your worst leaders are thoae whom you 
hate and who hate you and wbom you ourse and who 

(6) “By God, wo do not assign the aS^airs of our goTem- 
ment to any one who espires for it or is greedy in 
respeot of it”.8 

(c) “We oonsider tho seeker after a post (of trust and res- 
ponsibility) is the most untrustworthy."^ 

Not only the Qur’aa and the Sunnak but also our history 

testiAes tbat lalam abhors the Tory idea of‘a persun seekiDg 

after positlons of tnist’. Thus we are told by Qalqa8handi : 

“It is related of AbS Bakr that he enquired of the 

Messenger of Allah about appointments on posts of trost. 
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He repJied : ‘They are fot thoio who do not «apire for them 
and not for those who ere greedy ofter them; they are for 
those who mn away from them and not for thoae who 
Boramble for them ; they are for those to whom thoy are 
offered (withoat ashing) and not for thoBe who olaim them 
aa their rjght”.l 

Although the inatruotions oontained in the aboTe-mention- 
ed qaotationB are of a general natnre and do not epeoify any 
partioular maohinery of eleotion for brinpng the right type of 
people to the helm of affaire, it is the duty of the oonstitntion- 
makere of today to derlBe praotioal meane for putting theee 
injnnotione into praotice. Th^ ehould eTolre suoh a syBtem of 
eleotione as would enBure the appointment of only thoee who are 
truatworthy and pioue, are lored by the people and are their 
weH-wiBhere. They ehould also deTise eSeotlTe meaaurea to 
defest the designe and maohinations of thoae who eoramble foi 
poate of truth and are oonae^uently hated and onrsed by the 
peoplo In epite of their so-oaUed “Tietoriee” in the eleetione. 


VI 


The Holy Qur’an eaye : 

“Men are ia-ohargoof women”. (4:34) 

And in a Badith we haye been told : 

"A nation that eotratts ite sffairB {of the State) to a 

of the Qar’an and the Sunnak oategori- 
oaiy deolare that the poete of reeponsibility in an lelamio State 
(whether it be ite preaidentship, miniBtership or memberehip of 
its l^islature or the direotorehip of some department) oannot 
be eutrnsted to a womsn. 

In Islam there is a lunoUonal distribution between men and 
women and acoording to that the aelds of politios and adminie- 
tration belong to the men^B sphere of responeibilitieB. There- 
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fote it will aot be in kooping with the teaohings of Islam to 
dnig women into theao a^airs. And to do so would bo clearly 
againat the injuotions of AUah and Hia Prophet (peaoe 1)e 
on him).i ^ 

VII 

The Qur’an «tates that: 

“(Musiims are) those who, if We gire them power in 
the land, eBtabliah the ayatMna of Salal (worship) and ZakSt 
(poor-dne) and enjoin Tirtue and forbid eril.” (22 : 41) 
Thia rerse states olearly the aims, objeots and duties of an 
Islamio State. ITnlike a Seoular state, its duty is not mereiy to 
maintain internal order, to defead the frontiers and to work for 
the material prosperity of the oountry. Rather, ita grst and 
foremoat obligation is to eetabHsh the systems of SalSt and 
ZahSt to propagate and eatablish those thinga whioh are consi- 
dered to be ‘Tlrtaes’ by God and His Messenger, and to eradi- 
eate those thinga whioh hare heen deolared to be •vice’ by 
them. In other worda, no state oan be oalled Islamio lf it does 
not falfll this fundamental objeotiTe of an lalamio State. Thus 
a state which does not tahe iuterest in establiabing Tirtue and 
oradioating Tioe and in whiob adultery, drinking, gambling, 
obsoene literature, indeceat films, TuJgar songs, immoral display 
of beanty, promisouous njingling of men and women, co- 
ednoation, etc. Aourish without iet or hindranoe, oannot be 
oalled an Islamio State. An Islamic Constitution mnst declare 
the aboTe mentioned objeotiTe as the primary duty of the 
State. 

VIII 

We baTe been told in the Qar’an : 

“0 you who beJieTe, obey Allah and obey His 
Messenger and thoae from among yourselTes wbo hold au- 
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thoiity, «nd if there ia any dispute hetween you oonoemuig 
any matter, refer it to Allah aod the Ueeeenger, if you 
(really) beliere in Allah and the Laat Day. Thia is the beet 
oooree (in itaeli) and better as regarde the regalt.” (4 : 69) 
Thia Terae ennnoiates three most important oonatdtntional 
prinoiplea: 

(1) Muslima are bound to obey Allah and His Ueaaenger 
indiTidnally and aa acommnnity, and thia obedienoe 
muat be giTcn priority to eTery other obedienoe. Con- 
8eqnently, obedience to oTerybody else comea after this 
and not before that, and it is subjeot to it and not 
independent of it. 

The foIlowing Teraea and trad|tionB also snpport the aame 

(a) “It is not for a belieTing msn or a beliOTing woman to 
haTo a say in any affair when it has been dedded by 
AllSh and His Uesaenger ; and whoeTsr disobeys AllSh 
and HU Uessenger, be goes aatray manilestly.'* (33 : 36) 
(h) “Thaoe who do not make deoisioDB in aooordanoe with 
that whioh Allah bas rerealed are disbelierers . . . un- 
just . . . transgresBors.’' (5 : 44, 46, 47) 

(o) “A Uuslim must listen to and obey the ruler whether 
he spproTee of whst is ordored or abhors it, proTided 
he is not ordered to oommit sin. In that oase, he 
should oeither listen oor obey."^ 

(d) "BTen if an ugly and deformed slaTa ia elected aa your 
ruler and be conducts your affairB in aooordanoe with 
the teachings of the Book and the <S«nnah, yon must 
listen to and obey him."* 

(e) “There is no obedience in.sin ; it is only inTirtae."^ 
(/) “There is no obedienoe for those who disobey Allah."^ 


1. Related by Bukhari and 

3. Eelated by Muilim. 

9. Belated by Bukhari and 

4. Tibrani. 


I MvMm. 
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(9) '‘Then is no obedience io the Crentnre i( it inrolTee 
diw>1>edi«M)e to the Oe«tor.*'t 
Tlie n1>oT»>mentioned iDjtinctione of the Qiir’&n »nd the 
Swmak dednitelj point out tbet in »n lalemio Stnte tbe legie* 
letnre hea no right to mabe lewa, tbe eneoutiTe hM no right to 
iaane ordera and the law eourte h»To no right to decide cMea in 
eontr»Tention of the teachinga of tbe Qnr'an »nd the Simnah ; 
and if they do ao, the Moalima haTo no obligation to obey 
them. Not only that, the f»ctof the matter is th»t if they 
dtaobey tbem, they will bo p6rfectly within their right and will 
not be committing *ny ain. Porthermore, if »nything ia proved 
to be right in the light of the Qnr’aD »nd the iSunniiA, it cannot 
be rejected by »ny jndge or aothority on the ground that it is in 
condiet with any order of the GoTernment of any law enacted by 
the legialatore. In aach a caae it ia that order or tbe legiElative 
enaotment wbioh ia in coodict with —and not the 

Shari‘ah—ihtt ahould be declared ultra theconatitutioo 

and aet aside. 

(2) Muslima alone can be tbe mlera in an Islamic State. 
The Terae (4 : 59) quotcd abore cleatly lays down : 
‘obey thoae/rom among yoarethtB who hold authority.’ 
It meane that it ia thc Moelim rulera whom the Mus- 
lima haye been asked to obey. MoreoTer, in case of s 
disputebetweenthcnilers enil the ruled both have 
been ordored to rerer the raatter to Allah and His 
Measenger »nd it is only a Muslim ruler who ean agree 
to refer the dispute to Allah and His Messenger. 

In sddition to this the traditioo already quoted also 
Bupports the aboTe concluaion. 

■Tn anbther trodition 'Ubadah bin Simit relates thal the 
Holy Prophet took the foIlowing pledge from ua : 

"We will not dispute and fight with our rulers unlesa 
we aee signa of (auch) open disboliel in their deeds which 
may proTide oa with a jnstifioation from Allah (to atand 


966 


Th* Itiamic Law ani ConMUutim 


ap) against tbein.”^ > 

Aoother tradition says that «hen the Companions asbed 
the Prophet’s permisaion to riae against bad rulers, he replied : 

“No (you cannot rebet against them) ao long as they 
continue to estabtish Saldt among you.”^ 

After bhese clarifioationB, no shadow of doubt is left that 
there is absolutely no soope for making any proTision in the 
oonstitution of an Islamic State for a non*Uuslim to become a 

mler. And, as a matter of raot, to do so irould be as irrational 

and impractiosble as would be a non>Communist'8 becoming 

the ruler of a Communist atate or a Fasoiat'8 boeoming the 
ruler of a domooratic atate. 

(3) The rerse (4 : 69) also gires the people the right to 
differ with their rulers. In that case, the rerdict of 
Allah and His Uessenger is to be takcn as hnal both by 
the rulers and the ruled. Tbis implics thst tbore must 
be some ioatitution for deciding sucb disputes in tho 
light of the Qur’an and tbe .SunnaA. But tbe ShaTi 'ah 
does uot prescribe any defioite form for this purpose. 
It may be a body of ‘Ulamd or it may be in the form of 
a Supreme Court. The Torse demands that there must 

IX 

The Qur’an says : 

“Lo ! Allah oommandoth you to repose trutb with the 
trustworthy and when you judge between people, judge 
justly.” (4 : 68). 

“Let not tbe enmity of any people sednce yon from 
doing justice (to them). Do justioe (in erery ease) for it is 
nearer to piety.” (5 : 8) 
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Theae rersM «Djoin th« MaeMmii to do jnetiee mdividua11y 
sa well as ooUeetiTel;. An laleiDio Stete la, therelore, bound to 
be jnet, for it ia tbe most powerlal inatitation for adminiatering 
jostioe emong people. Tf there ie ao jnatiee in ita own alTairB, 
tbere oan be no juRticc in the aociety in general. 

The Holy Prophet (peace bo on bim) and his RightlT 
Guided sucoesBors (Khula/a-e-Raehideen) also haye impreBsed 
the importanoe of doing jDatice butween the peoplc. as for 
instance : 

(1) Tn hiB we1l‘known addrcBS on the occaaion of Iiis last 
pilgrimage to Mecca, the Holy Prophet enunciate.d 
somo fundamontai prineiplcs of thc Islamie Statc. Ono 
of thom was .- 

“Most surely, your Ufe, your property and your 

honour are aa aacrcd as this day of hajj (pilgrimage)."! 

This deolaratioa of fundamcntal human rigbts binds an 
rslamio State to scrupulously salcguard the |jfe, property and 
honour of all its oitisens. 

(2) At the earee time, the Holy Prophet himsMf haa 
speoiSed as to when this sanctity oan b'e set aside. He 

(o) “When people do this (that is, stsnd witnesscs for tho 
soTereignty of AIIMi and thc truth of PropliCthoocl, 
establish SalSt and pay ZakSt). tbey will sare thcir 
liTes from me (» e., tbe State) cxcept when thoy commit 
a crime against the law of Itflam. And as regnrds the 
aeaessment of their intentions, AHah alooe can be the 
judge.”* 

(6) “Their liTes and their properties aro sacred to us 
eioept wben they Tiolatc the sanctity of the Iifc and 
property of others and AHah alooe is thc judgc of 
intentiona.”® 
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(c) ‘'Then any one who reeitdB it (the Kalimak of Tawheed) 
is entitled to the proteotion of his life and property 80 

long aa he doea not make hin3sclf liable for their for. 
feitnre before Allah^a (l»aw) and Allah alone is the 

These traditions gnarantee the aanctity of Hfe, property 
and honour within the limits of Islamic Law and though, in 

their conteitt, they refer to Mnalims only, it ia an agreod princi- 

ple of iBlamie .SAoWnA that all oon-MuBlims who 1ive under the 

protection of an lelamio State aro ontitled to the same pivic 
rights that the Muslima enjoy. 

(3) As rc{;ard8 the procedure to be adopiod for the admin- 
iatration of juatice, tho Iloly Prophot {peace be on hiin) 
has laid down the lollowing rule : 

"When two peraons bring a dispute to ycu fordecjsion, 
do not deliver a judgment unleas you liave giren an oqual 
heariog to both of them.”* 

In a caso deoided hy Calipb ‘Umar, he makes the lollowing 
elucidatioD : 

"According to ths Islamic Law, none can be impriaoncd 
without (doing full) justice (to him).”® 

We learn from the details as given in M.uwntla that, in the 
newly conqnered territory of Iroq, some pooplo began to back- 
bite and niako Talae allegations against ona aaotlier and in this 

woy, were responsible for sending many persons behind the 

borB. When such complaints wero brought betore tho Caliph 
‘Umar. ho passod the above ordor. It mcant that no one could 
be imprisoned without a regular trial ia a law court and '.l ithout 
giying him full opportunity to defond himseir 

(4) When- the KharijUta who did not bclieve in any stito, 
roso in revoIt during the KhUajni of Caliph ho 
wrote to them : 


I. Relatod by Buakari. 
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“Youmay Uv« wd move abcrat wherever you like 
providod you <l> aot shed.blood or apreed chaos end reaort 
to terroriBm. But if you ere gniity of euy oi theae, I will go 

This meanB that no aotion would be taken against anyoae, 
whaterer political ideas he might hold. ao long as he doea not 
try to overthrow tho goyornment by violent moana. 

From these details it muat have beoome perfeotly olear that 
the Islamic coacoption ol’ justice doea not at all allow that the 
executive be giv6u tho powere to arrest or impriaon or exile or 
suppress the rights of bfcUef, opinion, eipression of any body 
without the due procesa of law that meeU tbe end of juatice. 

iIoioover, wo loaru froni authentic traditions that lalam 
does not allow any di£fercntiatioa or diicrimination between the 
rulets and the rulod or the high and tho low in matters of law 
and justioe. Tbere is and can be one and the ssme law, the 
same procedure aud the same courls for all of tbem. Before bis 
demise, the Holy Prophet (peace be on him) presented his owa 

seir for theaati9faction of any claim tbat aoy one migbt bate 

against him. Similarly. Caliph ‘Umar foroed Jabalah bin Aibam 
Ghaeaaoi. the rulor of a natiro etste. to satisry the oJaim of a 
common man sgainst him. He also oategorioally retused to 
comply with tho re^uest of ‘Amr bin al-‘As for legal saf6guard8 
for the Governor8. Not only that, he gave to everybody the 
right to sue in ordinary courts any GoTornor and tbe highest 
offioera of the State. 

X 

The Holy Qur’aD says : 

(а) “In their wealth the beggar and the destitute haye 

their due.” (51 ; 19) 

(б) “Purifv them (of viee) and dovelop them (iu virtue) by 

Uking’ Zakal from their wealth snd pray for them”. 

(9 : 103) 
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The Holy Prophet saya : 

(a) “Aliah bas made Zakdl obligatory upoo the Muslims. 
It is to be colleoled ffom tUe woalthy aoiong them aad 
distribiitod among their needy one3.”t 

(h) “The Gorerament is tho gaardia:i of any one who haa 
no other guardian.”^ 

(c) “If any uue diea while he owcs a debt and doea not 
leav6 behind any property for its paymcnt, then the 
rcspunsibility for ita paymeot is mino. Biit if any one 
]eaves any property behind, (thc rosponsibility dorolyes 
i^^on) hie inheritors.”* 

Aroording to another tradition : 

(d) Anyono who dies in thc dobt or li-ares behind depen- 
den.a who aro in dauger of becomiog dustitutea, they 
should come to me becuuse I am tbcir guardiaa.”* 

lo the words of yet another tradilios ; 

(e) ''lf anycne leares behiud property, it will go to hia 
hoirs, but if «myooe leaves behind some liabilitiee 
(Tostead), tho burden of tbeir rosponsibility falU on us 
{i.e., the State) 

A similar tradition is related by Abu Da'ud ; 

(/) “If a person tearos behind no inhcritor, I shall be his 
inheritor, both for paying off his liabilities and inherit- 
ing his property.”* 

These yerses aud traditiooe clearly point out that one of 
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for the beneht of thos:: who &re intsrested io the gubject. 
Now it the duty of gcaerel MusUms to study them caTefull3’. 
from indepondent opinions of their owu and say honestly who- 
ther or not theae priaoiptcs oan form the basis for the Constitu- 
tion of aci Islamic Statc. We ahall be thanklu) if anyone proTes 
BcientiScally and togically tbat titeae principleg hsTe nothing to 
do with the Constitution of the State or points out any funda- 
mental coustitutionai probleme (not tbeir details) for which no 









Chapter 8 


Rights of Non-Muslims 
in Islamic State 


THE <iue«tlon of the righta of non-MualimB in »n 
laloaiio SUto hM bMO on® of tbe mo»t burning 
^uMtioM OTor «ioco Pukiatoo came into boing. 
In 1948 tho CoDBtituoot Ateembly iBiued » qu©8- 
tionnnire to Mcert»iD tho opinionB of oiperts aa 
well M of the gener»! public «bout tbe poBitma of 
minoritiM in P»kiat*o. M»ul»n» M»ududi h*9 
diBcuBted the problem./Bom the laUmic Tiewpomt 
in thU •rtiole whiob *ppe»red ia tbe Tarjuman 
al-Q»r’in. in ita iaeoe of Angist, 1948.- 






RIGIITS 0F NON-MUSLIMS 
IN ISLAMIC STATE 

I 

disouBsiag the righta of non^MusIims in an Islamio 
* ^ State, it ahould be olearly borne in mind that «n Islamio 
State is easontially an ideologieal atate, and is thus radically 
diilorent from a national state. Thia difference in the rery 
nature of theee two typea of statea has an important bearing on 


the problem under disonssioa,« 
comparatiTe study of the follos 

(1) An Islamio State olaaai* 
Aea the people liTing within 
ita juriadiotion in the light of 
their belief or diabeUeC in the 
ideology whioh eonatitutea 
the baais of the State. In 
othep worda. the people are 
diTided into Muslims (wbo 
believe in the ideology of the 
State) and non-Muslima (wbo 
do not belieTe in that ideo- 
logy). 

(2) It is obTiouB from tbe 
ideologioal nature of an Isla- 
mic State that respcmsibility 
to run the State sbbuld rest 
primarily with those who 
belioTO in the Islamie ideo- 
logy. Those who do not 
belieTO in the ideology of the 
State can, no doubt, be asked 
to cooperate, if they so like, 


nd can be best upderstood by a 
ing points: 

(1) A national atate classi* 
ffeB ita eitisena into groups of 
people in aooordanoe with 
their belonging or not belong- 
iag to tbe natioa or raoe wbioh 
has established tbe State in 
queBtioD or wbioh dominates 
OTer it and is responsible for 
rnoningit. Herein the torms 
•majority’ and ‘miaority’ are 
used for the two respeotiTe 
groups. 

(2) The task of guidance 
and policy-making in a 
national state always remains 
in the hands of the majority 
oommunity. As for the mino- 
rity communities (whether 
■ooial, cultural ot reUgious) 
the same nationality, they aiT 
not trusted with nor decmed 
capable of shoulderiug thia 
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witii the Mualims in the task leeponsibility. ThispoBition 
of administration' but they may not be esplioitly declared 
ahould be neither oalled upon or eren adoiitted. Nay, the 
to ondertake nor oan be en- oonatitution of the cowntry 
truited with the reaponBibility may categorically aboiish all 
of polioy-making. dieoriminationa amongst the 

oitiEena but tbat ia what is in 
Togue practically in every 
national atate. ETen if any 
member of the minority com- 
munity is entruated with auy 
keypost, it is almost always a 
aubterfuge or aa a epecial deal 
with an indiTidual. lu reality 
the minoritiea baye nowhere 
any aay io important mattera 
of th» State. 

(3) An Islamio State, aa <$) On tbe other band, a 
alr«ady«atated, ie by ita vei7 national state can aod in prao- 
naturo bouud to dlstinguisb tice does follow tho hypooriti- 
between Muslims and non- cal policy ecjuating all its 
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its bouodkries, «a Mamio 
State gnurunteM them eertntn 
8peoificellj atste righto. Be- 
yoDd thoM rights it doee not 
permit theni to meddle witb 
tho &ffurB of the Stete whieh 
is boMd OD nn ideology to 
whioh they honestl; do nol 
subscribe. NeTerthelees, *s 
Islsm does not beliere in felje 
distinotions of rsoe, oolour, 
or ierritory, it alwsya ke^ 
the door open for them to 
ombrsnce lalsmio prinoiples 
of life snd beeome equsl 
psrticipsnta io sll msttera 
eonoeriung the Stste and the 
gorenunent. 

(5) Ao lalsmio Stste ia 
bound to ooafer sll those 
righta on ita non-Hualioi 
citiaens whioh hsve been oon- 
ferrod upon them by the Isls- 
mic <SAar('aA. No one bss the 
right to effe«t the slightest 
curtsilment in them^. Hua- 
lims hsre, howerer, been 
empowered to oonfer upon 
them sdditionsl rights subject 
only to thoir not being repng- 
nant to the tesohinga of lalsm. 


(*) to grsdnsllj destroj the 
Mpsiste entity of the mioo* 
rity oommonity ; 

(n) to eiterminste it phyai- 
oslly by mesna of gmooide;or 
(»•«) to sllow them to eziat, 
ss untouohsblea. 

All theM three metboda 
hsve been snd sre atill being 
Isrgely employed by nstional 
atstes sll orer the world. 
Mualims of Indis sre now hsv- 
ing s very bitter eiperience of 
thia solntion of minority 
problem. 


(6) Wbsterer rigbta sre 
sotoslly grsnted to the mino- 
rity under s nstionsl stste, 
depend on tbe ssnotion of the 
msjority. Tbus the fste of 
tbe minoritiea dependa on 
the wbima sod osprioes of 
tbe msjority who slwsys 
fas9 tbe power to onrtsil them 
snd eren to deprire them *t 
will of eren the ^undsmeatsi 






Btgktĕ ef tn Itlmtic StaU tn 

TheieAre poiati of diatlcotion «hiNr rery cleerly how 
Islam treetB iti oon-UaBlim mbjeetB nd how a nationel ■Ute 
treata its raoinl nnil ealturni minoritiea. I*" these diatinotiMia 
are ignored, one ennnot eeeape fallmg a prey to many a mia- 
understanding doe to the hypocritical pretensiona of the 
preaent-day national itatea of granting eqaal righta to all 
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oitiz«sa of the Stote oa papor oc the on« hud ud l«»Ting none 
of them nnriotated in practice on the otber. 

We now rerert to the probiem under oonaidwation. 

II 

THE CLASSIPICATION OF NON-MUSLIM 
CITIZENS 

The laiamie Shari‘ah diTidea ita Don-MDsHm cltisena into 
three categories, viz. 

(a) Those who become the eubjeota of an Islamic State 
nnder aome treatj or agreement; 

(b) Those who become its eubjeota after being defeated by 
the Muslims io a war, and 

(c) Those who aro there in thelslamie State in any other 

way, 

So far as the geoeral rlghts of non-Mnslims (».e., tbe funda. 
mental human rights) aro eonceroed. «11 are treated alike. 
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HowdTor. the rMpeoUre iaatraetiou reUtiog to tbe hrst two 
groaps beiag ■lightly different from eeeb oUier as well as from 
tbose ooDeemisg the third groop, we propose to deal drst with 
the speeiAe instraotioDB reletiog to gronps (a) and {b) beioreem- 
barkiag upon • disaassiaa on the geueral rights of all Zimmi». 

“Contractees” 

For those who accept the hegemony of an Islamic State 
without or eren during a war, and enter into a specido contract 
witli it. Islam prescribes tbat all mattera relatiog to them 
should inrariably be deoided in accordance witb tho terms pf 
the treaty or agreement. To oflfer generous treatment to oppo- 
iKTits in order to pcrsuado them to lay down arms aad th<m to 
fhrow them oTerboard, is the ercryday practice of all the so- 
allcd civiliiod nations of the world ; but it militates ag.tTiHt 
thc injunctions of rslam wUich cannot brook such deccption. 
Islara considors such feat3 of strategy as ffauduleat an<i mean 
nn<i prohibits thcm totally. It eajoios tbat once the torms havo 
been scttled with anr gr^jop or oommunity, they must be fulJy 
adhered to, eTAO if they seem to be distasteful later nii. Mus. 
liiEs aro bound by their faith to abide by thcm and to carry 
jhem out io letter and spirit. The Holy Prophet (peaca bo ou 
him) has olearly enjoined : 

‘‘If you 6ght against a peopie and oTerpower them, aiid 
they <igree to pay a 6zed iodemnity or annual rcTenuo 
(h-haraj) to yoii in order to saTO their liTos and th^so of 

their progenies, then do not take a penny more thsn tho 

6xed amount, ber.*use that wilt not bo Talid,’’^ 

“Boware ! whostJsTer is cruel and hard on such people 
{i.e., “contraotoes”) or cnrtaiU their rights, or burdous 

them with moro than they can endure, or realise anythiDg 

from them agninst their f.-ee-wiJl. I shall myael/ be a 

complaina^it ayainst him on tke Day of Judijenicnt 

I. Related by i(6u Da'ud, Tht Book of Jihdd, 
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The JĕJamie lav> cnti ContUtiĔiitm 


TbM« injimo iiors of tbe Holy Ptx>pb«t (pe«oe be od bim) 
oleerlj' »Dd uDembignously proolaim thet oo arbitruy eh«Dge 
or alteretiOD ia permisaible ia the terma oad oonditiooa of uy 
ogreement that ia entered into «ith the Neither oen 

ihe emonnt' of their ennuel lery be arbitruily inereaaed nor 
tbeir landa and their bnildinga be conSsoated againat that agree* 
ment. Beaidea that they oaaoot be anbjected to nndne and harah 
treatment and their religion and their peraona] lav aball remain 
immune from atate interfereoe«. Their liTea, hononr and pn>< 
perty are aa aacrod aa thoae of the Mnalima. Their rigbta oannot 
be onrtailed, nor oan they be tyranniaed. They are not to be 
deprired of their lavful belonginga, nor made to bear a bnrden 
«bloh ia beyond their oapacity. 

Thua, in the caae of the oontraetee non-Mualima the fnnda> 
mental prinelple ia that the relationa between them and the 
lalamio Stata ahall be baaed on the terma of the agreement. Aa 
auoh Do apeoido lawa haTe been formulated by the MuaUm 
jurlata In regard to the treatment to be meted ont to tham 
ezoept laying davn the general rule that anoh DOD^Unalima 
^ould be treated aooordiag to ihe terma of tbe agreement or the 
treaty that niight hare been eotered ioto, Imam AbQ Yenaul^ 
HTitea: 

“We ahall take from them only vhat vaB rantually 
fized at tbe time of peaoe-mid(iDg. AIl terma of the treaty 
ahall be atriotly adhered to and no additiona vouId be 
permitted.”* 

The “CoB^Bered” 

People vho continue to fight againat the MuBlims till they 

the ChiBf JiMlioB of tho AbbBsid empi» during thB rsign of Haruii 
nl.RMhid. He wM the ohief diBoipl* of tho groat legiet, Ini*m Abu 
Hanifa *nd he has been regarded. throughout MuaUat histary, aa an 
•uthority on Muslim Law, His great work, Kitab al-Kharo} ia oounted 
as one of the souroe.books on the Hanadte Uw.>-Xditor. 

2. Abu Vo,usuf, Att<t6 al-Khataj, Oairo. p. 85. 
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Sighta of yon-3fuslimB «n Islamic State 
are oTerpowered and lay down arms only when llosliin armteB 
haTe entered their citios and towns as conquerors, come under 
this second category. When sooh people are made Zimmis, they 
are giren certain speoiAo rights, deiails of whioh oan be found 
in all the standard booka on thia sabjeot. Here we state briefly 
all those releTant injunctions on thm point, whioh esplain the 
constitutional status of Zimtni» belonging to this category : 

(а) As soon as the State accepta Jityah trom them, it be> 
eomes the obligatory reaponaibility of eTery Musiim to 
protect their lands and properties and their life and 
honour. The acoeptanoe of Jizyah establishes the sanc- 
tity of their lires and property, and, tbereafter, neither 
the Islamic State nor the Mnslim publio haTe any right 
to Tiolate their property, honour or liberty. ‘Umar, 
the seoond Caliph, olearly enjoined AbC ‘Ubaidah, tbe 
Commander-in-Cbief of Islamic armies, as lollows : 

"The moment you aceept Jityah from them you forego 
the right to take liberties with them or with their 
properties." 

(б) After the agreement the continue to enjoy the 

ownership of their properties and their heirs haTe full 
righte of inheritaDoe in it. They poBseBs full powet of 
sale, transfer, grant and mortgage in respeot of all suoh 
properties and the Islamio State bas no right to dis- 
pOBsess them of any of theee rights. 

^ (o) The amount of Jizyah is to be fiied in aooordanoe with 

their Ananoial position. Those who are rich haTe to 
pay moie, while those who belong to tho middle class 
pay less, and the least amount is charged from the 
poor olass. Those who are destitutes and do not haTe 
any fized souroe of income or depend on others for 
their liTelihood, are completely eiempted. No fized 
amount has been proscribed for Jizyah, and it has been 
eojoined that only that muoh should be taken whioh 
does not inTolTe undae hardship in payment. Caliph 



Tke Itlamie Lav anS OonHitutio» 


'Umar in bis time, flxed tha smoonta whioh wera eqQi< 
rslent to mpee onei per month for the rioh people, 
fifty paiwM per mooth for the middle olasaee and only 
, twentj-fire paisae per month for the poor. 

(d) Jizffah is leTted only on those who hare aotually 
fongbt against MneUme or who are able-bodied and can 
partieipate in a war against lalam. Noncombatanta like 
women» ehildren, laBatios, blind, lame, sge-strioken or 
phyrieaHy disabled persons are exempt from Jizyah. 
Similarly the olergy, the monks and the serrants of the 
monaateries are exempt tberefrom.* 

(e) Hoalima do hare right to oonSsoate the plaoes of 
worahip in sooh towna aa hare been taken by atorm. 
Bnt to forgo thia right willingly and to allow aueh 
plaees of worahlp to remain intaet as a gestnre of good 
will, ia generally hĕld to be more pions. In all the 
oountries conqnered in the days of Caliph‘Umar, not 
a siogle plaoe of worsbip nas erer desecrated or inter* 
fered with. Abil Yonauf writea : 

"All auch plaoes of worahip were left as they were. 
They were neitber razed to the ground nor were tho 
oonquered deprired of tbeir goods or property”.^ 

Anoient plaoea of worship are nerer permitted to be des- 


GENERAL RIGHTS OF THE ZIMMI8 

We wjll oow diBonas tboae righta of the Zimmt« whiob corer 
all the three groups categoriaed abore. 

The blood of s Zimmi is oonsidered as saored as that of a 
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MnsHm. If a Muslim kills » Zimmi, retribntion wd reetitution 
will baTe to be made just m fot kilUng a Muslim. A Muslim 
killed a Zimmi in the days of the Holy Prophet (peace be on 
him). 

The Holy Prophet ordered his execution saying: 

”1 am responaibie fot obtaining redreas for the woak”.i 

In the days of Caliph ‘Umat a person of the tribe of Bakr 
bin W»’il killed a Zimmi of Hirah. The Caliph otdered that 
the murderer be handed oret to the kith and kin of the deoeas- 
ed. This was done and the suoceosors of the deoeased executed 
him. 

Dnring the reign of ‘Uthman, the thjrd Caliph, an otder 
was issued foT the eieontion o£ ObaidnUah, son of Caliph ‘Umar 
beeause he wae said to haTO killed Hnrmutan, the assassin of 
•Umar and the daughter of AbS Lnlu nnder the impression that 
they had oonspired to mntder hie inustrious father. Both of 
them were Zimmi«. 

In the days of ‘Ali, the foarth Calipb, » MusJim was aeous- 
ed of murdeiing a Zimmi. The oharge being prored, ‘Ali 
ordered the eieoution of the Muslim. The brother of the de- 
oeased submitted, howerer, that he had forgiren him. But 'Ali 
was not satisded and that perhape the peoplo had threatened 
him. It was only whea the brother of the deoeased sought 
pardon for the murderer, persistently insisting that he had 
reo6ived the blood.money and that tbe deoeased would not 

returntolifeby theexeontioBofhi»murderer, then and only 

then did ‘Ali gare his oonsent te release the murderer and said : 

“WhosoeTer is our Zimmi his blood is ae saored as our own 
and his property is as inTiolabloas oUr own property. 

In another refereno#, ‘AJi is reported to haTO said : “They 
haTe aocepted the positioa of Zimmia on the eiplicit under- 

standing tbat their properties aod their lives will remain sacred 

like those of onre, i.e., of the Maslims}”. 

That is.why the Mntlia jnriats hare inferted that if a 
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Muslim, evon uninteiitionally, kills a Zimmi, similar compensa- 
tion must be paid aa is fixed in the oase of the unintentional 
murdor ofaMu8lim. 

Zimmit and the Criminal Law 

The Penal Laws are the same for the Zimmi8 and tho 
Muslims and both are to be treated alike in this regard, The 
Zimmia are subjeotcd to the same peaaltiea as are the Muslims. 
Thus, for iustanoe, whether, it ia-o Zimmi who steals or a Mus^ 

lim, the hands of the thief will be ohopped off in both oases. 
Similarly, whether it is a Zimmi ot a Muslim who levels an 

unproved oharge of adultery against any male or female, the 

same puniahment would be meted out to both. The punishment 
or adultery ia also the same in both oaaes. In the matter of 
drinking wine, howeyer, the Zimmi8 are esempt from punish- 

Clvil Lawa 

The Civil Lawa. too, are the same for both tbe Zimmia and 
the Muslima. There is thus oomplete equality between tbem in 
this respeot. In faot, this wm eiaotly what ‘Ali meant when 
he said tbat their properties are as saored as are the properties 
of the Mualims. A natural corollary of this eqnality of status 
is that whatever restrictions are plaoed on the Mnslims under 
the Civil Laws, the same are applieable to the Zimmit. 

Whatever objeots, form8 aad means of trade are prohibited 
for the Muslims, the same are also prohibited for the Zimmit. 
For instance, interest is anlawful {haram) for the Muslims and 
similarly it is unlawful for the Zimmis. But in the oase of 
drinking wine and eating pork the Zimmit are free to take 
them. They oan prepare, driok and deal in wine and they can 
also rear, eat and seli pigs. Not only that, if any Muslim harms 


1. Aooording to Imana Malik, tbe are ejcempt from tfae punish* 

ment for adultery alao. He iofer8 ttiis from tbo deoisions ‘Umar 

Bbowld be referred to hie co-roUgioniBts, ^ 







“If a Maalim apoilB tho wino of » Zimmi or harms hie pige, 
he will haTO to pay for them”.* 

Protectioo of Hodoot 

To aeeault, injure or abuse a Zimmi or ereD to backbite 
him ie considered juat as immoral as is doing suoh thinga iu 
respeot of.a Mualim. According to tfae'Islamio Law ; 

“It ia imperatire for Muslima to refrain from causing in- 
ooaTen^enee to a .Ztfnmt and to baokbite him, for baokbiting.a 
Zimmi ia as muoh prohibited aa ia to baokbite a Mualim".^ 

Tbe iBTiolability of Gaaraatees 

The responaibility whdoh Huslims take upon themselyes in 
respeot of.jion*Mu6lims. has an abiding yalue and tbey are not 
permitted to bceak the hond. But the Zimmi» baye. on tbe 
oontrary, the right to renoanoe it as and wben tbey like. 
Aocording to the Muslim legists. so far as Maslims are oonoern- 
ed, the responsibility of Zimmi8 if onoe aooepted beoomes obli* 
gatory and it oannot be rorsakeo. But for the Zimmia, it is 
disoretionary, i.e., if tbey desire to forego it, tbey oan do so.^ 

A Zimmi may oommit the greatest of crimes and yet it 
will not disqualify him from being treated as a Zimmi. Eren 
if he refu8es to pay the or kills a Muslim or abuses the 

Holy Prophet (peaoe be on him) or attscks the hononr of a 
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^ollowing two «rimes whieh deprire the Zimmi8 of tiieii rifht 
to proteotioD, namely : 

(1) When they le*Te the MoBlim State Mid go ov« to it« 
enemies, and 

(2) When they openly reTolt egeiDst the State and try to 
oTerthrow it. 

PersoBal Lmw 

All personal matters of the Zimn<s are to be deoided in 
aooordance with their owo Personal Law. The eorresponding 
law of 8kari'ah are not to be euioroed on tbem. If anything 
is prohibited for the Muslims in their Persooal Law bnt the 
same is not forbidden to tbe Zimmi8 by tbeir religion, they 
will hare tbe right to ose that thing and the oourts in the 
oountry will deoide their cases in tbe light of thtir Personal 
Law. For iostance, marrisge witbont witnesses and witboot 
fixation of lithr (dower money) or msrriages within the perlod 
of 'Iddat?- or marriages io oontravention of consangninityi if 
permitted in the Personal Law of the Zirrmi8, will be allowed 
to stand. This bas been the rnle of all Muslim GoTernments 
sinoe tbe days of tbe eatly Calipbs,‘Umar bio'‘Abd at-^Asia 
onoe asked for Jaltea in tbis respeet from Hasan al-Basri, 
saying : 

“How is it that the Caliphs ]eft the Zimmi8 free in the 
matters of marriages regardless of oonsanguinity and in the 
matters of drinking wine snd eating pork 1” 

Hasan replied : 

•‘The limmia acoepted to pay Jixyah only beoause 
tbey wanted to be free to liTe in aooordanoe with their 

own Personal Lsw. Yon hsTe only to foIlow what your 

predeoessors did. You ste not to deyiate or to innoTste”. 
But if from amongat tbe Zinmi8 both the parties reqne8t 

that their disputes be deoided in the light of the Islsmic 













SitUe ol Son-MoMote in bldmio Sbb S«l 

Shartoh, the IslMito Oonrti will •nlorM th» Shari‘oh on thom. 
ruithor, if in • ni.tt«r of Porton.1 Uw, ono ot tho p.rtim 1 . . 
Mn.iini tho O.BO wiii h.vo tob.do.ll with in M00rd.n«i with 
“Jl.i;nii. Sho.i‘.h. For io.Min», it . Ohri.ti» .omo» 
murio. . Mn.iim .nd taoomo. . mdow, .h. ommot ^ 
od to m.rty mitil th. „pir, ot tho tnli ponod ot IMot H 
.h. do..«>, .n«h.ni.rri.g. wonld h. r.g.rd«i « nnii mid 


Bdigloas RUm 

The lalamio Lmt •nd praotioe rogardiag the publio petfor- 
m*noe of religioae ritee *nd ooBmun*! fe»tiT»l. by the 
ere egually generoue. In thelr own towns »nd oitiee, they ere 
allawed to do .o with the lalleet freedom. In pnrely Ma.lim 
babltotioB» ,* boweTer, en T.lnmie QoTerninent hu fall diwre. 
tion to pat 8uoh re.triotlon. on their obmwTenee u it deem. 
aeoe«ary. 

In BM' it 1. aaid ; 

"In looalitiee not ooTered by the term -parely Ma.lim 
habitaticm.’. the will not be .topped frojn wlluig 

wuie or pork or from taking ont prooeeuon. of the Croee or 
from blowing «omih... Jthongh th. nnmhor of Mnrtim in- 
h.bit.nt. thotmn mnj not b. nogligiblo. Tho.o m.ttol. 
will, howow, b« <mn.id«r«i objr.tinn.blo in t»™ ^ 
pl.««. whioh m.y b. tormod .. ■pnroly Mn.Um h.b,t.tlon 
t & thow where Friday and *« ooDgregatione are held . 

' ■’ ..Eogmding .«m whi.h mo prohibitod by thoir »d«. 

»1.0 for inBtnnoe adultery, they are to be ro.trainod froni 

oommitting them eren witbin the limite of their own towne 






Places of Worship 

£Ten in purely Kuelim ateaa, the non-Mualim places of 
worship built in the paat are not to bo interfered with, snd if 
they are damaged or destroyed, the Zmmis hare the right to 
rehuild or repair them. But they are not entitled to baild uew 
plaoea of worahip in theae areas. In plaoes whioh sre not purely 
Maalim area, there ia no auoh restrietion on them. Similarly, 
in those oities and plaoes whioh may hare previou8ly been 
purely Mualim areaa, but have oeased to be auoh aresa and 
where Friday and ‘/d oongregational prayers aod eoforoement 
of hudud sre no longer in rogae, the Zimmis oan build new 
plaoea of worahip and demonstrate the performaDoe of thelr 
religious rites,^ 

Ibn ‘Abbas has aaid : 

“In towna fouaded by the Muslims» the Zimmie hare 
no right to build new plaoes of worsbip or to blow oonohes 
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amounts vhioli maj be beyoad ih^ means. Caliph ‘Umar bad 
olearly ordered that they ahould not be msde to pay more than 
what they oould aotually afford.^ 

And ereD for that are not to be pnt to any undue incon* 

{ailnre to pay Jizydh. Ostiph 'Ali himsel/ direotad one of his 

goTernors not to euotion or sell their apparel or cattle for the 

realisalion of Kharaj.* On another oooasion he gare the 

foIlowing instruotions to one of hia goTemors at the time of 

depiiting him for his offioe : 

"Their winter and summer apparel, their utensils and 
agrioultural implements and their oattle sbould not be sold 

to realise Kharaj, nor shonld anybody be beaten or kept 

standing in the sun, nor should any of their properties be 
auotioned for this purpose. Now that we hare been made 
their rulers we should treat tbem with mildness and 
lenienoy. If you disobey theae orders of mine, 6od will 
take you to task for it, and if 1 learn ef your disobedienoe, 
I shaU remore you from offioe”.^ 

In the realisation of Jizyah also, erery form of ooereion is 
striotly forbiddea. In his'direotire to Ab^ ‘Ubaidah, the 
Oorernor of Syria, Caliph ‘Umar said that Muslims should not 

be permitted anyway to harm the or put them to in- 

conTenienco ot illegally depriTe them of their properties'.* 

When, during his journey to Syria, Caliph ‘Umar learnb. of 
goTornor’a punishing the Zimmia for non-payment of Jhydh, ht 

“Do not chastise them, for if you do eo, God Almighty 
will do the same to yon on the Uay of Judgment”.t 
Hisham bin Hakam found a GoTernment officer pnnishing 
a Qibti for failuie to pay Jityah by making him stand in the 
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ann. Ha soolded him mid atid : 

“I h»Te heard the Prophet (peace be on him) aayiag 
that God will ohaatise (in the HereaAer) thoae who ohaatiae 
human beings in thia world’*.* 

In regard to the delaultera of Jityah, the Moaiim Joriata 
hare permitted the avarding of oaly aimple impriaoommrt aa a 
oorrectire maaaure.^ 

Those Eimmie vho beoome banhrnpt, are not only 
exeaipt from the payment of Jityak, but are entitled to 
help from the Bait ai-^Mal (State Excbequer). Khalid bin 
Walid, in hia famoaa ‘^Ooremant of Peaoe” girmi to the 
people of Hirah, wrote ; 

"I hare atipnlated that if any one of them beoomea 
unSt to vork on aoeoiint ot old age or aome other oauae, or 
if anyone vho vaa formerIy rieh beeomea ao poor that hia 
co-religiotuata haTe to anpport him by giTing hiin alma, 
auoh peraona vill be exempt from paying the Jityai and 
tbay, together vith their dependenta, vlll be heij^ I^m 
the lalamio Treasury (BaU oi-MoI)”.* 

Ooce Caliph‘Umar notioed an old Zimmi begging in the 
streete. He aaked him aa to the reaaon for doing ao. The 
replied that be did ao io order to be able to pay the 
Jityah, whereupon the Caliph exempted bim from ita payment, 
aanotioned a penaion for bim aad direoted hia Treaauty Offioer 
in tbe folloving vords : 

“By Qod, it is uodoubtedly not juat that we derire 
benedt from a person in the prime of hia jonth but leaye 
bim to beg in the atreets vhen be ia atrioken with old 
age”.* 

During bis jouroey to Damaaoua, Caliph ‘Umar ordered 
the fixation of peoaioua for the inralid and the aged Zimmit.^ 
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RigM* oj Son-Mu*lim» in leUmic 8taU 
Unny Zimmi diM le*Ting snMn of Jitgak, thoi® arreaw 
oaonot be rMdlaed fiom th* propert; he hu left nor ean they be 
olaimed ffom hia suooeMon. Aba ¥oiiMf writee : 

“If eny Zifnmi hM to p*y Jivgak *Dd diee before p*y- 
ing it, leme will not be re*Iis*ble froB bis sseoeeaora 
Dor from tbe propety left by 
Trode Tax 

Zimmi tredera *Uo hav6 to pay * tr*de-t*x aa is oharged 
from i*e Mnaiim tradera on teade goodi of the value of 200 
dirham» or more or if they own 20 or more of gold.t 

No doabt, ia tbe beginning, the JurisU leried 5% tr*de-t*x on 
Zimmi baaineM-men where*8 only i\% *»• realiaed irom the 
MuaUm tr*d*r«. Thia w*a, howev*r. not on tU b*aii of miy 

Qur’aoieinjanetlonbuteol«lyonthe*iigenci«a of tim*. The 

poaitioo w*« th*t MusHma h*d bew mostly buay in the defeaoe 
of the eountry •nd buaineaa b*d *lmost eotirely pAsaed into the 
handa o€ tbe Zimmi*. The t*x was reduoed ia th* mm of 
M^im tradera Mly to enooar*g« *ad proteet them from UDdae 
oompatition. 

Exempti«a bem Military SeTTice 

Eimmia hsTe been eaeaipted from militsry duty, beoanM 
the defenoe of St»te sgsinat ita enemiea hsa been made the res- 
ponaibility of ita Maalim popoUtion only. Bridently only 
thoae people who belioTe in tbo baaic ideoiogy of tho State 
sinoerely o*n *nd should fight for iU proteotion. Agaih. only 
tlM belieTers* in that idoology c»n bo expeoted to honour tbe 
mor»l prinoiplea whioh b»Te hoon presoribed by lalam for wm- 
fare. Othera oan figbt for it only aa meroenaries and, oonao- 
quently, thoy cannot be eipeoted to obserTe the lalamio ethioal 
code in the heat of tho battlo. Tboae are the main reaaons 
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why the Zimmi» hare been exempted from military seryice and 
haye only been enjoinod to pay their monetary share in the 
defenoe of the State. Jizyah is thns not only a symbol of 
loyalty to the State but it is aiso the eontributory oompensa- 
tion for eiemption from military seryioe. and that is why it is 
impoeed only on males, oapable of military seryioe. When- 
eyer Muslims are nnable to proteot the Zimmia, the Jizyah and 
Eharaj that might haye been realized from them, haye to be 
retnrned.l At the time of the battle of Yurmuk, when the 
Romans gathered huge armiea to fight against the Muslims and 
the Muslims had to forego their ooonpation of most of the towns 
of Syria in order to ooneentrate at a single point. Abu ‘Ubaidah, 
the Commander-in-Ohief. ordered his subordinates to return the 
Jityah and the Kharaj already realised from the Zimmia and to 
inform them that as the Mustims were unable to proteot them, 
they were returniog whateyer they had realised from them. It 
need hardly be added that all oASoers promptly did so. Balainri, 
describmgthereaetioniofthenon-Mn8lim popnlation of these 


1. PoT a detaiUd disousslon on this ODbjeot refei 
pp. 78-79 j Badaya, aUSiyarJl Kaifi/^at Q>r 
Baah aUJityah ; Fath at.qadir. Vol. IV, pp. 827.21 
It ehonid, boweyer, bo renetnbered that if th 
seryioes yoluntarily in oas«of- 
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towns, writes that whea the Uttalims refunded the amounts of 
Jizyahin Hums, the people unanimously declared : 

“We prefer your GoTortuaent aod ita keen aenae of 
juBtice to the oruelt; and mjnatioe of our own co-religionista 
and we aro not going to allow thoir agents to enter the 
gates of the oity nnleaa we are orerpowered by them”.^ 

IV 

MUSLIM JURISTS AND THE ZIMMI8 

In the foregoing pagea we hare briefly disenased the dotails 
of Bome of the laws whioh were adopted to proteet tbe rights 
and priTilegea of aon-Muslima in an lalamio State. Before 
prooeeding further wo wish to stress that under all Muslim 
goTernmente ainoe the daya of the Rigbteons Calipbs, whenerer 
any injuatloe were perpetrated on tbe Zimmia, tbe Muslim 
Jurlsta atood up with ooe roioe to cbampion their oause and 
they emphatically oondemned all such acts of bigh bandednesa. 
A well-hnown erent of hietory ie tbat the Umayyad Caliph 
Walid bin ‘Abd al-Malih had Coroibly incorporated a portion of 
a Cathedral in Uamasous into bie mosqae. When ‘Umar bin 
'Abd al-‘Aziz became the Caliph, the Christians reported thia to 
him and he at onoe wrote to the goremor of the prorinoe to de- 

molish those portions of the mosqae wbicb stood on the land of 

the Cathedral and to haud it orer to the CbristiaoB.^ 

Walid bin Yszid, feanag o Roman attaok, bad eziled the 
Zimmi of Cyprua to Syria. Maalim Jurista and the Muslim 

publio protested strongly against the measnre and oondemned it 

as a great sin ; so muoh so that when his son Yazid bin Walid 

beoame Caliph, he had to send baok all the eiiles to Cyprus, for 
which he was highly praised both by his Iriends and foe8. 
Isma'il bin ‘Ayyash has mentioned this. He says : 


od.). 1S7, 
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“Mnslims in genersl dissooiated themBelreB from this 
aot and all well-known JuristB deolared it to be a great sin. 
And wben TaKid bin Walid beoame Caliph and aent them 
haok to CypniB, Mnslims generally approTed of it and 
piaised him for being iost and good”.* 

Balaanri tells ns that onee some of the hill tribes of Lebanon 
lose in rerolt against the State. Therenpon, the goTemor, Ssleh 
bitt ‘Ali bin ‘Abdullah, deepatohed an army to omsh it and the 
anuj pnt all the male oembatants of the roToIting band to 
death. As for tbe oitisens, he eiiled some of them and allowed 
the remaining to lire tbere. laam AaEa‘i was alire in these 
days. When he learat of it he reprimanded Saleh rehementlj.' 
The lollowing eitraot fram the letter that he wrote to him 
speabs ibr itself: 

'‘Ziminu of tbe hill-traota of Lebanon bare been eiiled 
and yon koow the faot. Amongst them are men who had 
not takeo part io the rerolt. I faii to nnderstand wby 
oommon people shonld be ponished for sins of partienlar in* 
diridnals and be deprired of tbeir bomee and properties. 
Tbe Qnr’anlo injonotlon is qnite olesr that ultimately erery- 
body will hare to sooount for his own aotions and nobody 
shall be held responsible for anybody else^a aotions. This 
is an etemal and nnirersal injnnction, spd the best adrioe 
therefore, that I oan gire to you is to remind yon of one of 
the direotires of God'B Propbet (peaoe be on him) that he 
himself will stand up as oomplsioants against all snoh 
Mnslims who are nnkind to those non-Mnalims who hare 
mtered into an agreement with tbem and tax them beyond 

History ia replete with oonDtlesa instanoes of tbe same 
natuie, whloh go tp show that Mnslim Jnrists—the tame people 
who are now-a-days oalled “Hnlia”—hare slways stood for tbe 
rights ofZimmia, and if at sny time the rnlers dared to be omel 
to them, they -^b well as all the 'UiamS of the age inrariably 
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stood up to defeDd the rights of the Zimmis &nd to oondemn 
sach action in the strongeet poeatble terms. 

V 

ADDITIONAL RIGHTS AND PRIYILEGES 

So far we h*Te referred to those inalienable righta whioh 
must neceasarilg be bestowed npon the Zimmia by an Islamic 
State, as ihey hare heen eonforred upon them by the Islamio 
8hari‘ak. Musiims are oot entitled to onrtail them in any way 
whatsoerer. They are, however, permitted to grant them other 
rights and privilegeB to an extent that is not repngnant to the 
apirit or the eommandments of the iSAart‘ah. 

Here we attempt to lay down some additional rights that 
may be granted to the non-Hualim subjeota of an Tslamic 
State : 

(1) Polltleal SepreMBtalioH 

Let us take the matter of eleotions first. An Islamio Gorem* 
ment Is sn ideologioal Gorerament. Therefore it eannot affotd 
to indulge In the deceptlve measures whioh are oommonly 
employed by Beoular national etates with regard to the rights of 
national minoritiea. The Head of an lelamio State is bound by 
law to condnct the administration of the 5tat« in aooordance 
with the Islamic principles and tbe primary lunction of Shura 
(Connoil) is to aesist him in doing eo. It ia thns obvious that 
thoee wbo donot aocept theideology of Islam as their goiding 
light oannot beoome the Head of the Islamio State or the 
members of the Shura (Counoil). 

Howevor, in regard to a Parliament or a Legislature of the 
modern conception, whioh is ooneiderably differont from the 
Shura in its traditional sense, this rule oould be relaxed to 
allow non-Huslims to beoome its members prorided that it has 
been fally ensured in the oonstitution that : 

(i) It would be ui^ra ctrss of the Parliament or the Legis- 
lature to enact any law whioh is repugnant to tho 
. - Qnr’an and the Sunnah. 
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(*0 Qiir’an and the Sunnah would be the ohief sonroe 
of the publio law of tbe land. 

(tu) The Head of the State or the asBenting anthority would 
neoeMarily be a Muslim. 

With these prorisions ensured, the sphere of inSuenoe of 
non-UnsIim minoritiea would be limited to matters^^relating to 
the general problems of the oountry or to the intmreets of 
minorities oonoerned and their partioipation would not damage 
the fundamental requirements of Isiam. 

It is also poBsible to permit the sitting np of a separate 
representatiwe Assembly for all non-Muslim groups in the 
oapaoity of a Central Agenoj throngh whioh all the demands for 
their ooIleotiTe needs may be submitted to the Parliament. 
The membership and Toting rights of suoh an AMembly will be 
oonSned to non-MusUms and they would be giTen the ^ullest 
freedom within its Iramework. Through this agenoy : 

(а) they may eieroise the rigbt to propose law in oonneo- 
tion with their Pereonal Law and the amendments 
thereto. All suoh proposals and amendments oonld be 
plaoed on the Statute-Book Bfter reoelTing the assent , 
of the Head of the State ; 

(б) they may submit representations, objeotions, sugges- 
tions eto., with the fallest freedom in regard to tbe 
general administration of the GoTemment and the 
deoisions of the Parliament. The lalamio GoTernment 
wonld be bonnd to oonsider them sympathetieally and 
justly ; 

(c) they will be allowed to raise ^uestions with regard to 
matters relating to tbeir speoiAo gronps as well as the 
problems affeoting the State as a whole. A representa- 
tiTe of the GoTemment may always be there to farni8h 
replies to all suoh questions. 

(2)' Preedom of E^presslon 

In an Islamio State all non-Muslims will haTO the same 
feeedom [|of conscience, of opinion, of expression (through words 
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spoken and written) and of Msooistion aa tlie one enjoyed by 
the Muslims themselTes, anbjeot to the same limitations as are 
imposed by law on the MnaUms. Witbin those limitations, they 
will be entitled to oritioiae the Gorernment and its ofBoiaIs, 
inolnding the Head of the 6tate. 

They will also enjoy the same rights of orltioising Islam as 
the Muslims will hare to oritioise their religion. 

They will likewise be fally entitled to propagate the good 
points of their religion and if a non-Mnslim is won orer to an< 
other non-Islamio oreed there oan be no objeetion to it. As 
regards Muslims, none ofthem will be allowed to ohange creed. 
In oase any Mnslim is inolined to do so, it will be, he who will 
be taken to task for suoh a oondnot and not the non^-Muslim 
Indiridual or organisation whose indnenoe might hare brought 
abent this ohange of mind. 

Tbe Zimmit will nerer be oompelled to adopt a beller 
oontrary to thelr oonsoienee and it will be perfeotIy within tbeir 
oonstitutional rights if they refuse to aet against their eon- 
scienoe or oreed, so long as th^ do not riolate the law of the 
land. 

(3) Edacatlon 

They shall n 'irally haTe to aooept the same system of 
ednoation as the G emment may eoforoe for the whole oountry. 
As regards religio eduoation, howoTer, they will not be oom- 
pelled to study m, but will hare tbe right to make arrange- 
ments for impart g knowledge of tbeir own religion to their 
ohildren in their own sohools and oolleges or eren in the 
National Unirersities and CoIIeges. 

(4) GoTernment Serrice 

With the exoeption of a few keyposts all other serTloes will 
be open to them withont any prejndioe. The oriteria of oompe- 
tenoe for Mnslims and non-MusIims will be the same and the 
most oompetent persons will alwayg be seleoted without any 
disorimination. 




an TsUmio State. 

Likewise in the army, only the posts relating to actual war- 
Tare should be treated aa keyposlB, while other appomtments, 
not direetly oonneoted with the oondact of war, oan be thrown 
open to tbe Zimmis. 

(S) Trade and ProTesston 

In an lelamio State, the dooreol iadnetry, agrieulture, trade 
and all other profe8sion8 are open to all, and MusliniB ha7e no 
special prinlegea oTer non-MuelimB in this regard, nor are the 
non.Muslims debarred from doing that Muslims are permitted 
to do. ETery citizen, be ho a MusHm or a non-Mu8lim, enjoye 
equal rights in the field of economio enterpriee. 

VI 

THE LAST WORD 


It 18 neoeisary to emphaeiae belore oJoBing the disoussion 
that an lalamio State is bound to giTe to tbe non-MuBlim oitiaens 
























be simply meant to adorn the statute-book but it shall be 
the dut; of the State to translaie them into actual 
practioo. 

It is hardly neoesaary to stress in the fac6 of the above 
faots that the establiahmeot of an ideologioal Tslamio State U 
the greatest guarantee for noo>Mua1ims in Pakistan. Tben, and 
then alone, ean that vioiou6 oirole of injustice be broken whiob 
Is untortunately goiog on io India vith full Tigour. And only 
In this «ay oan Pakistan beoome the barbioger of truth and 
jastlce and show the right path to India also. The pity, how- 






























Chapter 9 


The Problem of Electorate 


MUSLIMS in our couDtry b&To alwajs stood for 
Separate Eleotorate. It was unlortuiiate that a 
que8tioD which was settled loog ago, wbb reopened 
and as a result of politioal machinations it assumed 
great importanee. Maulana Maududi discussed the 
proB and cons of the problem in an article whioh 
was pnblished in 1955. The artide is being giren 
in the foIlowing pages.— Rdiior. 
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what are tho meilts and demerits of the aystem of separate 

The followiag u a brief discasaion c>f some aspeota of theae 
pertiaeot ^uestioos: 

Why Now ? 

What the protagonists of joint eleotorate ean say in regard 
to tbe drst questioo is that the system of joiot electorate was 
wrong aod uoaooeptable to Uuslims io undiTided India beoause 
they were a minority t)u.a'et« the Eindas who were in an oTer- 
whelming majority, snd thus they were bound to Buffer if the 
system of joint electorate wae introduoed. But now Muslims 
are in a majority in Pakistan and tbe non-Muslims are a mino. 








































beoause its adoptiia would LaTO lod to oataatrophio results for 
the Muslim minority inhabiting the Indo-Pakistan oub-oontinent 
but primarily beoauae thc very idec that gcogtaphy wac the basU 
of natlonhood was not acceptable to them. It was incompatible 
witb their lundamental creed, tbeit cnlture, their social pbiiosophy 
and their iraditlons. 

The hiatory of this rery aub-oontinent knooks the bottom 
out of the idea of territorial nationalism, Innumerable Hindua 
of India embraoed Islam many oentnries ago and as soon ac 
they did tbis, they out off all their aBnities with tbe Hindu 
sooiety in spite of the faot that these conTerts to Islam and 
their former kith and kiu belonged to the same raoe, erpressed 
themselTes in the same language and liyed on tbe same tern- 
tory. On the oontrary, Muelims ooming from Tarious distant 
oountries were soon absorbed into tbe looal Muslim sooiety 
despite geographioal, raoial and linguistio differences. They 
become one with the looal oonTerts—members of one Islamio 
Iraternity. 

All this was not just a mere aocidont. It was the result of 
a peculiar concept of ideologioal nationhood and of the oentur- 
ies oid traditions bf Muslims—a ooncept and traditions whioh 
out accross all barriers of raoo, colour and language. 

It was due to these lactora that Muslims started demanding 
separate electorate as soon as democratic institutions were set 
up in the Bub-oontinent. They trampled the Congressite one- 
nation theory under their feot and rojected the system of joint 
oleetorate whioh was intonded to weld all the oommunities in^ 
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habiting Hindustan into one nation. And it waa a prodnot of 
this very national consoiouBnoas that they ultimately oame for- 
ward with their demand for Pakistan in spite of the fact that 
they were not unaware that it would entail tremendous Baorihoe 
in life and property. 

The oaly ohange that haa ooourred due to partition is that a 
new oountry has appeared on the map of the world oomprising 
of Muslim-maiority areas. But it is obTions that thk political 
chsnge has in uo way altered the fonBdatioBS of nationhood. And 
how oan one belieTo that this politieal ohange has so tadioally 
a£feoted the national psyohology as to make the nation suoonmb 
to the oonoept of territorial nationalism whioh was an anathema 
for them just a few years baok t 
Dlslntegr atlttg Pacton 

Now we moTo on to the sooond gnestion. It is OTident that 
the system of joint eleotorate is feasible only in a oountry differ- 
ent seotions of whose population differ from one another only in 
detalls snd not on ^undamentals. 

Bnt eToryone will aooept that religious oreed, moral tsIuos, 
oonoopt of lifo and pattems of oulture and oiTiiisation are not 
matters of seoondary importanee. They sre of prime and funda- 
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Deapite this bAseless aad nnwarranted assumption of 
national unity, the faotorB that separate them will still be there 
and will oontinue to work as before. Erery oommunity will still 

be orerwhelmingly inolined to rote for the members of its own 

oommnnity. The majority oommunity will be 8atisfied as it 

will suooeed, to its hearfc’a oontent, in getting ite own people 

eleoted. If the minority ia nuinerioally weak in erery oonatit- 

uenoy, it will be deprired of repreaentation altogether. And 

thii wiil lead to their perpetual unrest and ditoontent, And if 

the minority ia a little powerfaI, it will atart bargaining witk 

the minority whioh, in tum, will generate worat tendenoiea and 

lead to bitter diaoocd and an endless oonAiot. 

AIl thia will reault in bringing to the fore a gronp of mor- 
ally deprared people piokfarked into power by intrigues and 
conspiraoies, and who wiU, tn faet, ropreaent none. And thii 
wUl demolish tbe 7ery baais of democraoy. Inatead of adopting 
this erronoous aod iU.oonoeiTed method, based on a false and 
baaelws aaaumption. wiU it not be better and wiser to faoe 
faots, to recognise the diSerenoes that do eiist and to oonfer 
upon erery oommunity the right to eleot its own representatiyes 
who oan bost represent their riew.point ! No one oan deny that 
this metbod is more natural, more reasooable aad more just. 

The Dirersity 

As for tbe third ^uestion, ^e only praotiosl adrantage 
that the protagonists of joint eleotorate may olaim for that 
system is that it will suppress the feelingB of separation and 
diTersity, reduoe the dlstinotiTo obaraoteristioB of these hetero- 
geneous elements and ultimately transform them into one 
nationhood. 
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But our poiut of Tiew is that we are uot deBirous of elimi- 

natiug the distinotiTO feature8 of the di£forent communitioe of 

PakiBtan. We are not at all keen to destroy their aeparate 
entity and ooerce them to suhmage thoir oultural indiriduality. 

And eren if somebody oonsidere thia objectiTe desirable, the 

method Buggested for ita aohieToment ie abBolutely wrong. 

The rundamental faotor that baa dirided and separated 

Tarious seotions of people in our oountry is the di£ference of 

religion. It is religion that has rwaed a huge wall that sepa- 
rates Muslims and non-Muslima. It ts thij that has giren them 
diCTerent prinoiples of conduct. diiTerent objectiTOs of life, 
differeot Talues of morality and difforcnt modes of liTing. It is 
religion alone that has separated their Booiaj orbits and has 
diTided them into separate commnnitios. 

One effootiTe method of remoTing tbe faotors that diyide 
them oan be to absorb the uon-Mu«limi in the Moilim 
oommunity. 

HowsoeTer desirable this end may seem, we should not 
, itoop dowB to politioal maohinatiooB to achioTe it. If Bomebody 
hae a likiog for the iBlamio ideology, he oan emhraoo the 
brotberhood of lelam and booome a part and paroel of our 
nation. But if be does not agree with the Islamic ideology, he 
has eTery right to do so and we Bhall still he prepared to 
oonfer upon him hie rights as a non-Muelim oitisen of our 
oonntry. We are firmly of the Tiew that reaorting to the use 
of orooked means for the attainment of suoh an object is un» 
fair and un-lslamio and should be oondemned by all fair-minded 
people. 

Tbe only other oourse that remains to unify and integrate 
these diTerse oommunities ie to relegate religion and faith into 
the lumber-room of iDBignifioaBoe, to destroy religion as the 
main faotor sbaping oulture and oiTilisation aod fo8tor a con- 
non seculnr cnltnre-as the basia of Pakistani Kationalism. 

LT tbis be ttae end, joint electorate is deAniteiy a step forward 
in tbis direction. 
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Bat in tbls oate tbe neit step—a step tbat miut fo]low—ia 
to irame a seoular constitution, wbiob will lead to a atill ior* 
ther step—to !et religion lire by BDffersnoe and remain atriotly 
oonfined to tbe narrow domain of belieis and deTotional 
praetioea and OTen to enoourage intermarriagea between diffe> 
rent oommunitieB in order tbat Pakistanis may not remain 
diTided into separate sooieties wbiob eTentually diTides tbem 
into 8q»arate nationalities. 

Is tbis tbe objeot of tbe protagoniatB of joint eleotorate I 
H tbis ia tbeir objeotiTe, tbey ahould at least haTe the moral 
ooorage tp say it fraakly. 

But tbis may be tbe Tiew of a few seonlariBta. As for tbe 
milliona of Mualima of Pakiatan, tbey baTs nothing but eon* 
tempt for it. Beoause, if this was whst the Mnslims wanted, 
wbat was the harm In a United India [Akkand Bharat) f Wbat 
waa the need of offering a hesTy price of life and property for 
the eatabUahment of a separate atate % 

HaageRnu Consc^oences 

Now we come to the last queetion and would like to deline. 
ate the praotioal resuUs of Introducing joint eleotorate. It is 
oertain that thia will lead to the growtb of two separate nation- 
aUties on territorisl foandationa snd thia will prore saioidsl 
for the integrity of Pakistan. 

We sboald not forget that it is tbe religions spirit alone 
wbioh wss responsible for the partition of thia sub-oontinent, 
and it ia the religious spirit alone tbat haa mode the two 
regions whioh are separate from eaoh other by a diatanoe of no 
lesa than a thousand miles, tbe parts of one single oountry. 
Baoe, geography, language and mode of liTing—none of theso 
faotors can uiiify them. The only unifying faotor ia tho religion 
of the majoritj whioh initially led to the establishment of this 
State and whioh alone oan work aa a uniPying faotor. 

The day tho religious spirit and conaoiousness of the poople 
are oooled down and people begin to feel in terms of any othor 
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ajid momentum. If tbis htppens, none can stop the growdi of 
Bengali nationalism in East Pakistan and the same will happmi 
in West Pakistan. 

Tbns the notion that the iaaue of aeparate electorate ia jnst 
a matter of ohooaing between two systems of eleotion, is iallaoi- 
ons and deoept^^e. Thia, in faot, is a matter of life and death 
for the State of Pakistan. 

If we want to keep the two wings of the oonntry joined 
togethor, the only coorse ean be to keep the oonBoionsnese of 
Muslim nationhood alire and fresh and to further strengthen 
and foBter it by establishing the Islamio system of life. And it 
is obTtons that this neoessitates the introdnetion of the syston 
of separate eleotorate. 

But if. on the eontrary, we are keen to tear the integrity of 
Pakistan Into shreds, the introdnotion of joint eieotorate will 
dehnitely be an effaoti7e step in that direotion. 

This will strengthen, in botii the geograpbieally distant 
wings of the State, the oonsoiousneBS of territorial nationhood 
at the cost of lelamlo fratemity. And, as thie feeling will grow 
in strength and intenslty, Muslims of the two different areas 
who hare nothing eommon exeept religion, wiil ba drirui 
iarther and farther away from their own brother-in-fai1di and 
nearer to the people belonging to their own ierritory who haTe 


























we not be only demonitratiDg onr moral bsnkniptoy ss we hsTe 
onraelres sohiered our own homelsnd on this rery ground 1 

The four arguments quoted sbore ezhsust the entire stoek 
of srgumente of the protagonists of joint eleotorste. 

8o fsr as the flrst argumeot is coDcerned, botb the founds> 
tiODB OD whioh it reeta are eitremely wesk. It reata on two 
wrong saanmptions : (1) thst the Mualtm msjority ofEsst 
Pakiatsn demsnda sepsrste eieotorste ont of fesr-complex and 
(2) thst the Hindu miaority ia eipoaing itae]f to s number of 
riaka, inherent for it in the ayetem of joint eleotorste, juat ont 
of lore for the giester good of tbe oountry. 

We hsre slresdy thrown ligbt on tbe osnses of Muslims’ 
inaistenoe on aepsrste eleotorste. As for the Hindns, their 
keenneas for joint eleotorste ia tbe outoome of their desire to 
fsn tbe fire of Bengali nstionsliam in Bengsl, to ssbotsge the 
Mnslims’ sapirstions to mshe Pakistan sn Islsmio State and to 
pnt Pskistsn along the rosd to seoulsr demoorsoy, and Isat, but 
not the leaat, to use Mualims from behind the scenea i'or the 
fa]filment of sll their dpsigns.^ 

The Hindus who were moat inAuential in Bengsl during the 
British rule hsre reslised the liitility of the method of direot 
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and open work. Now they wutt to ait bohind the Bor 
pnll wires. Thoy know that those MuBlimB who are elected with 
the backing of Hindua will he far more useful and efFectiTe for 
the aohievemont of thoir aims than the Hindus themselTes. 

Tbese are the reasons whioh haTo prompted them to como 
out with this atunt of joint eteotorate and therein lies a formid- 
able danger to Pakietan. 

The aeeond argument lias no weight unless we presume 
that the nnity among the Hindus of Bengal and dissensions in 
the ranks of Muslims wiii persiat as a permanent foature of 
Bongkli politicB. WiU those of our Muslim brethren who are 
ao Tooiferbu8 in their demand for joint electorate. let ns know 

as to why this state of affair8 should continue to persist in the 

fattire 1 

As for the third argument. we haTe already dealt with it 
earlier in this artiole. 

With reference to the last ai^ment, we haTc to point out 
thathadthere been any considerable area in Bengal whioh 
oould be made the national home of Hindus, it would haTe 
already gone to the share of India at the time of partition. 

Now there is no area which the Hindus may legitimately 

demand. If the members of a oommunity are in a majority in 

eome small town or sub-district, can any sane person demand, 

on this basis, that community ! 

This brief discussion brings us to the oonclusion that joint 

eleotorate is totally opposed to the needs of our country and 

our people and the system of separate electorate alone is in 
oonsonance with the ideology and needs of Pakistan. 













Chapter 10 

Some Constitutional Proposals 


In 1982, Conttitutlon-BJikiBg entored ita moat 
ornolal Btago. Th« Tariooe Sob*Committeea had SnaliB- 
ed their reports and the blae-print of the Conatitution 
«ae being giTen the last touohea. 

At that moment, Hauiana Maududi put forvard 
some TSTj oonorete and eiaborate Constitutional pio- 
poaals. These propoaala were dra^ted in Auguat 1962 
and were submitted to the Srst Constituent Asaembly 
of Pakistan. This is a Tery. important essay and 
throwa a flood of light on the oontents of the Con- 
stitntion whieh the IsIamdoTing people demand for 
Pakiatan. An idea of the detailed proTisions of an 
Islamio Constitution can be had by a thorough study 
of this artiole,—^dtlor. 



SOME CONSTITimONAL PROPOSALS 


S T th« rt»y outiet, we wlah to dMlare ia the deerest possi. 
ble teruiB thet our firtt eod foremo«t ooncera ii to 
meke Pskietan e tnily lelemio Siete, For this parpoae, either tbe 
mere ineertion of the ObjeotiTee Reaolation in the Preemble of 
the Conetitution, nor the iaotoaion of en ertiole in the BireotiTO 
Prinoiples to the effeot‘thet no legialetion will bo mede egeinst 
the QQr’aa end the iSwrMkiA, nor sTen the formation of e Gom* 
mittee of ‘Ulemi for oonsultetire pnrpose (bnt not hsTing e 
final Toioe) in oese of diaegreement es to whether pertiouler lew 
is or is not egeinat the Qnr'ia end the jSunnaA, will serre thet 
pnrpose. 

Thia purpose oaanot be eohieTed nnlesa e proTision is msde 
in tbe bod; of the Constitution itealf tbet no legisletnre, Centrel 
or ProTiooiel, ahell heT« the power to eneot eny lew wbieh 
oondiot with the teeohings of the Qar'in end the Snnnah, 
UoreoTer, there shonld b« e speoiSo proTision in tbe Constitn. 
tion thet «Teiy oititen will hsTe tbe right to ohellenge in the 
Snpreme Conrt «07 lew pssaed by e I^sleture on the gronnd of 
its being repugnsnt to the tesohings of tbe Qnr'aa and the 
Sunnak end theaefore uUra e*re« of tbe CoDstitntion. 

In addition td^hese proTisions in the body of the Consti. 
tution, the followidg should be inolnded es the DireotiTe 
prinoiples ; 

(1) All the eiisting Isw of the lend shell be. I^ought in 
6onformit7 with the Islemio 8hari'ah with e presorlb. 
ed period whioh sheii not eioeed 10 yeers in eny 

(2) Uorel treining in eootodenoe with the Islamio prinoiplw 

end stendsrds of oonduot shell be made oompulsory fbr 
ell serTioes : Gentrsl, ProTinoiid, Military snd CiTil 
end ell thet is not iq tnne with the Islemio teaohings 
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tnd the teneta of laiamio ethios should he Btriotly 
exoloded from that training ; 

(3) All the departmento of the State Bhall pro^ide for their 
MuBlim personnel eTery Eacility neoeiaory for the 
obierranoe of the qhiigationB preeoribed by Islara and 
all the hindranoeB in this r^pect shall be baniahed root 
and branoh ; 

(4) The GoTornment ahall eatabliBh and promote all that 
ia good aooording to Itlam and anppreBS and eradioate 
all that iB eril aeoording to it and the polioy of tbe 
State and ita eieontion by the GoTornment in ita 
Tarioua apherea of aetiTity ahall be monlded and man- 
aged in a way that fnlly eonformB to the lalamio way 
of Iife, both in letter and in apirit; 

(6) The ayatem of eduoation ahall be jo reformed ae to 
enable the Mnalima to get their moral and intelleotu»! 
training in atrlct aeoordanee with the lalamio ideology 
and all that ia againatthat ideology ahall be eliminated 
therefrom; 

® ' (8) The GoTemment ahall oomplete, within a pteaoribed 
time-Ilmit, not ejooeding 10 years, »11 the neceaBary 
arrangements for taking OTor legal reaponsibility to 
proTide OTery needy oitiaen with the baiic neoeiBitiea 
of life, e»*., food, olothing.houaing, modical aid and 
edueation. 

Frad«meBUl Righta 

The Oonatitution of an lalamie Stato muat guarantoe fanda- 
mental rights to all oitiaena. In this oonneotion, we regret to 
note that the report on faadamental righta prepared by the 
Pundamental Rigbts Committee and pasaed by the Conatituent 
Aaaembly in 1960, was a groas and Aagrant Tiolation of Islamio 
tenets and olearly betrayed the eril deaigns of thoae who hold 
the reina of powers. If the membera of the Conitituent 
Asaembly still oontinue to adopt the aame attitude towards 
these rigbta, it will not angur well for anybody in thii oountry. 
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Id order to gaiD the roal eo-operation and good-will of the 
people and to make Pakistan a really peaoeful and prosperous 
State all the oitizens muet be guaranteed—of oourso, within tho 
iimits of law—the folIo«ing fundamental rights •— 

(а) Proteotion of lifo, Konoar and property ; 

(б) Preedom of thought, expresaion, belief and worship ; 

(c) Preedom of morement thronghoot the country; 

(d) Preedom of asaemhty and association; 

(e) Preedom of adopting any pro^ession or oooupation and 
the rlght to own, acqnir6 and dispose of property ; and 

(/] Equality of opportunity in all walks of life and equal 
right of benedting from all publio icstruotions. 

In addition to these rights, the Constitntion should furthor 
guarantee that ; 

‘*No citizen of the Stateahall be deprired of the fun- 

damental rights without his guilt being jndioially establUh* 

ed in an open ooart of law aooording to tbe oommon law of 

the land”. 

Without thia guarantee nobody oao feel seoure bgainst the 
high-haadednees of the eieoutlTe and tbe leeling of oonstant 
inseourity oapnot but breed disoontent and eTen hatred against 
the Gorernmedt it8elf. This, in its turn, will be most dangerous 
and harmful for the largest interest of national aoHdarity and 
sinoere oo-operation between the Oorernment aod the people. 
We, therefore, haTe no hesitation io deolaring that if our 
Conatitation^makera try to take away or abridge or- limit these 
rights, they will be guilty of oausing disoontent and dieruption 
in the oountry and it will be an unpardonable aot of perddy, on 
their part, towards the people aad the State of Pakistan. 
PreTentiTe Dentention 

Aa fb'r the reserration of the power of "preventiTe deten* 
tion” for the eseoutire, we oppoeed this when the Baaio Prinoi- 
plea CommitteeU Beport was pubUshed in 1960.* We stiU atiok 
to that position and are deSnitely of the opinion that these 
powers, in the form in whioh they were propoaed in the Report, 
). Abul AMa Maududi, Da$to 0 ri Si^irUhat par Tattgeod, Lahore, 19S0. 
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are a oomplete riolation Dot only of Islamio Jurisprudenoe but 
also of the ftindamental prinoiples and oommon notion of justice. 
Aaybov, if the Constitution-makerB of this oountry insist on 
the power of preTentiTe detention being granted to the Execu- 
tiTe, they should not do BO without the following proTisionB :— 

(1) Erery law (whether an Aot or an Ordinanoe) enaoted 
undei the powers of preTentiTe detention must olearly 
define the offeaoes that it seeka to prerent ; 

(2) ETery person arrested nndn tbia law muat be produo- 
ed before a oouit of law and a definite oharge brought 
againBt bim ; 

(3) The Executi7e should not be giren the priTilege of 
withholding any piece of ovidenoe oonsidered esBential 
by the oonrt for giving ito deoision on the oharges made. 
Mere Batiefaotion of tbe ExecutiTe ehould in ne case be 
a ground sutBoient for the detention of a oitisen. 
Only a oourt of law, lfsatiBfied as to the guilt of a 
persoD, should haTO the power to order detention ; 

(4) The peraon bo aooused muBt be afforded erery reason- 
abie faoility aod opportunity to proTe bia innooenoe ; 

(6) A conrt of law and not the ExeoutiTe ahould haTe the 
right to decide the period of detention ; 

(ti) No exteoBion of the period of detention should be 
allowed. 

In this Donneotion one is impelled to aay that it is most 
eruel to detain a person for oonaeontiTe periods of aix montha ; 
his detention being e^tended after oTery term by another term 
on the Tery day on whioh he and his near and dear ones expeot 
hia release. This reTengefuI metbod ia ao mean that no gentle- 
man oould haTe inTonted it. If aome member of the Consti- 
tuent Aasembly do not realise ita meanness today, a time might 
come when they themselTes may learn it through personal 
eiperience. MoreoTer, the way that the term ‘'emergenoy” has 
been eiploited by our rulera in the past few years of indepen- 
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denoe, oonitrainB U8 to urga in the stRHigMt posalble termB 
'^hat the BneoutiTe Bhould in no oirouniBtanoea be allowed to 
posseBB the power of anspending either' the fundaiQental righte 
or the writ of Habtaa CorpwB. The manimnm allowanoe that 
oan be made in this rerpeot ie tbat in oase of aotual war, 
rebelliouB persons who are eharged wlth high treason, oonapi' 
raoy against the State or armed rerolt may be tried in camtra. 
But the power of detention without judieial trial or of suspen» 
sion of ^uudamental rights or of the writ of Habeae Corput, 
should in no oase be graated to tha EneontiTe. And let it be 
known at this rtty moment that if any auoh attempt ia made 
in our Constitution we are determined to resist it with all the 
foroe at our oommand. 

The only enouse adTanoed by or on behalf of the rulert of 
the oountry in faTour of theee powers ia, that if “saboteurs'’ 
and “disraptionlsts” and “spies’* and “agents oftbe enemy" 
are tried in open oourts, the state^seorets wbiob GoTeniment 
intende to guard through their arreat and detention, wiU be> 
oome known to the enemy and thie would defeat the rery pur* 
pose far which such aotion ie taken. The hollowness of this 
argnment oaa be eiposed by a oureory look at tbe list and the 
type of peopie so far arrested and detained nnder these powers. 
MoreOTer, eren leuTing sside tbis SBpeot of the matter and 
taking the argument at its faoe Tslue, the following two 
pertinent question8 remain unanswered :— 

(1) If state-seoreta do not beoome known to the enemy 
while they are in the knowledge of the polioe, the 
C.I.D. and the Eome Department, why doea the 
GoTernment apprehend that they will leak out as soon 
as they oome within the hoowledge of our Courts ! 

(2) Does the GoTernment mean to imply that the person- 
nel at present presiding oTer the courts of Pakistan 
oousists mostly of spies or ageuts of the enemies and 
they are so keen to tran»mit the secrets of the State 
to thom ? .\ro the judges sud magislraieB of Pakistan 
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really l»it reliable, in the eyee of the GoTemment than 
the pertonnel of the poliee end the C.I.D. t 
Jndldsty 

It U the indepondenoe «id impattiality of the jndieiery 
whioh eninres the internal peeoe of a oonntry and the tranqnil. 
lity of ite people. ITo amonnt rightt and pririlegot written 
in the Conetitntion can girq^Jhe peoplo any #ati8faction if the 
oourte, owing to the lntwforenoe of the people in power are 
not free to adminieter anfettered jnatiee.' Ae the rery eiietenoe 
ofa State deponda ou the oontentment of ite people, tho 
following proTitiont moet be ipemAoally made in the Conatitn. 

(1) The Jndioiary thall be eompletely independent of the 
Eieoatlre. A masimum time-limit. tay a conple of 
yeara. may be 6xed for Implementing thit aeparation ; 

(2) All the aubordinate oourtt ahall be nnder the High 
Oonrt both judieially and adminiatratirely. The ap. 
pointraent, ditmiatal,tntpontion, promotion. demotion 
and trantfor of the }adges and other oOcert of tbe 
lower courtt and the magistratee than be oompletely 
in the haodt of tbe High Conrt ; 

(3) The conrta tball bare nnlimited powers to lammon 
erery kind of eridenoe which they ooniidor neoeesary 
for the administratioD of jnatioe. Not eren the 
Goremment shall hare tbe pririlege to withhold any 
oridenoe requlred by a Oonrt of Law ; 

(4) Neithor tbo legielatnre nor the Gorernment nor the 
Head of tho Stato thould haro tbe power to oompel 
any law.conrito try any cate i» camera. The holding 
of a trial openly or »» coinera thould be left to the 
disoretion of the oourts tbemselres ; 

(6) All matteri ,requiring adjudication thall be heard by 
oommon oonrts of the oountry eren though the 
Goremment, its Hiniaters, or ita official8 are inrolred. 
Moreorer, neither the Cential nor the Prorinial 
Gorornments nor thmr legislaturoa ahall have the 



320 Tht lelamic Law and Oon$titution 

power to ooDstitute Bpooiol tribunolB for anj mattor 
requiriDg adjudication. Snoh a powcr should Test in 
the Supreme Gourt and the High Courts whioh Bball 
make use of it if thoy deem it neoessar) Eleotion 
TribunalB, too, if and when neooBBary, sho.-ild be 
oonstituted and appointed by tho Supreme Court or a 
High Court ; 

(6) The Supreme Court of Pakiatan shall haTe the inherent 
and original juriadiotion to entertaia and decide oaBeB 
challenging the yalidity of the legislation enaoted by 
the Head of the State or the Centtal or ProTiooial 
Legislaturea, if suoh iegislatioa is oonsidered to be in 
oontraTention of the letter or the apirit of the Conati- 

(7) All legal proteotiona againat atiita that had been grant- 
ed by the former Britiab OoTemment to iti employeoB, 
should be withdrawn »»*oto and the citiaena Bhould be 
granted the right to ute the aoTernment employees 
without aoy let or hindranoe. It ahould not be for- 
gotten that our former alien rulera bad reaorted to 
thiB method of proteotiog their employeea in order to 
oTerawe and auppreas the “DatiTeB’' ; 

(8) This should also be proTided in tbe Constitution that 
no oorfrt shall haTe the power to try a caBe of its own 
oontempt unlesa the oontempt is of a general nature ; 

(9) All Court-fee8 should be abolisbed through an artiole 
of the ConstitutioD. Throughout their long history 
Muslims noTer dreamt of tbis method of conTerting the 
law-oourts into “law-shopa.” As a matter of faot we 
are not aware of any otber oiTilised GoTernment under 
the sun except the former British GoTernment of un- 
diWded India which eTor thonght of making its oourt 
a business oonoern. Itwill really be extremely dis- 
graoefuI on our part to retain this Bhamelul praotioe 
whioh negates the Tory oonception of lelamio justioe. 
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Electloii •■d Le{Isl«taref 

It is a traism tliat the Teiy existenoe of a demooratio 
STstem depends on the nature of eleotiona and tbe oonstitntion 
and powĕrs of the legislatnres. A demooratio syatem oan nerer 
derelop and Sonrish on bealtby tinee {f eleotions are not held 
in a fair manner and the oonatitation of the legialatures ia not 
jaat and equitable and their powers are not ao limited as to 
prerent them from impairing the freedom and impartiality of 
eleotions. 

To ontare thia the foliowiog things ahonld be inoorporated 
in the Constitation 

(1) Tn addition to the Tarioua eouRtitutional and legal 
qaalifioations for the membership of a legialatire body, 
the mental and moral qaalifioationa preaoribed by tho 
Qar’ao and the Sunnah for holding suoh offloes sbould 
also be inetuded anong the Direotire PrinoipIeB. Tbe 
Head of the State abould, oo the ere of electiona, draw 
apeoial atteotion of the roters to tbese quaIifi«ations, 
gire them the widest publicity tbrough tbe radionnd 
the presa and derise wajs and means of ensaring tbat 
theae instmotions are aotaally obserred ; 

(2) SelLoandidatore shoold be abolisbed and made a 
disqualifioation for tbe membersbip of an Assembly. 
We arge its abolition on the ground that it is agaiost 
the Shari'ah. The eiperienoe of eleotiona has also 
brought riridly to the sarfaoe tbe eTils of this praotioe. 
Tbe Belf<seekers who come forward as oandidates hare 
demoralised, to the rery oore, the who^ of our politi- 
cal and social lifĕ ; 

(3) The rule of‘anopposed electioos’ should be stopped 
forthwitb, beoauae it is againat commonsense and has 
also been responsible for many malpraotices in the 
eleotiona. 'In all sacb cssea tbe rotea mast be oast 
“for” and “against” tha “oandidate” on the basis of 
“yea” and “no”. .In the case of the “no’s” being in 

the majoriiy, it is tu better tbat the oonstituenoy 
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rem*iiki anrepreeented buteed of being repreiMited by 
<me irho doee not repreeent it; 

(4) No legieletnre shonld h*T<» the powere to make uy 
aaoh mlee or lewe ooa oerning electione whieh nuy, in 
ony w*7, imapaii the ^ee end impnrtiel holding of 
eleotions or faToar eny pertiooler perty or perties es 
egeinst othen ; 

(6) The depertment or the oommiBsion responsible fat tbe 
eondaot of eleotions shonld be dnly-boond to oondoet 
them with eomplete iapertielity. BTory oitismi shoold 
beTe the right to ehelleBge. In e lew-eoort, the' Impw-^ 
tielity end feiraeks of eleotions es e whole or in eay 
one or more eonstitoenoies end to heTe ii set eside if 
he is eble to proTe end ealpeble negligenoe, disbonesty 
or pertlelity thereJn; 

(6) The right of Tote gtTmi to women shonld be qa^ified, 
et leeat for the preeent, bj e owtein stenderd ef 
edooetion. Eiperienoe hes shown tbet edolt Crenehise 
for women onder the prereiUng eonditioas hes proTed 
ansoiteble for them end hermial to tbe welfere of the 
ooontry; 

(7) As regerds the eleotion of women ,to tbe legiBletiTe 
essemblies, it is ebsolutely egeinst the q>iiit end 
preoepts of Islem, end is nothing more tben e blind 
imitetion of the West. Aooording to Islam, eetiTe 
polities end edministration ere not tbe field of eotiTity 
of the womenlolk. It fells ander the men’s sphere of 
responsibilities. The proper metbod of solring this 
problem is to oonstitute e seperete Assembly whose 
membership shonld be oonAned to women only—ell of 
them eieoted by fem*le Toters, The mein fanotion 
of this Assembly should be to look efter the speoiel 
eSeirs of the women saoh as female eduoation, female 
hospitals. eto. Of ooarse, il should here the fhll right 
to oritioise matters rehiting to the generel welere of 
the country. MorooTer, this Assembly must be con- 
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iulted bjp tbe legiiletnre on all mattere that «onoeni 
the velfare of women ; 

(8) The formetion of pertlei end oliqnee within the Legii> 
letire Anemblies ihould be oonititationsllj prohibit- 
sd. Yerioaa pertiee in the bonntry mej teke pert in 
tho election es pertiee for iendiDg to the Aiaembliee 
the moit saiteble memberi in their opinion bat efter 
the eleetion the membera of the Aiiembly ahoald owe 
ell^ienoe aolelj to the 8TATB, ita CONSHTUTION, 
end the «ntiro NATION, end ahonld Tote and eot 
eeoording to the diotetee of their own oonaoienoe ; 

(9) If diamiaaed Goremment aerrenta ere to be 

for eleetiona on the groond of miaoondnot, the term 
*‘miaoondaot” ahonld be doAned. 

Tbe QadleBi Problem 

We demend witb ell the foroe et oor oommend tbet, elong 
with other non-Moalim groapa, the ^adienia abonld be iooladed 
in the aohednle of minoritiea hering tbe rigbt to eleot their own 
repreaentetirea, by the method of aeperete eleotoretea, for the 
aeeta flxed in proportion to their populetion. The entire Hnalim 
miUat ia onenimoua on the point tbet the ^edienia ere e aeperete 
Ummah end the Muatime of elJ ahadea of opinion with the 
esoeption of e few Weatemiaed people who etteoh no impor* 
tanoe to religion, heTO elreedy deolered thia from the preaa end 
the pletforffl. Under tbeae oiroumatetoea, if the Conatitaeht 
Aaaembly inaiata on maintetmng tbe «tataa quo of the pre* 
pertiiion daya and treate the Qadisnia ea a part of the Maalim 
oation in tbe futare oonatitution of Pakiaten, thia will imply 
ebuae of tho truet it holda on behalf of the netion.i The 
QadieDis themaelToa hsTe teken tbe atend which makea them a 
aeparate Ummah. For, aooording to their deolared religioua 
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belie^s.and oreed :— 

(1) Ail tboae MuBlims who do not aocept Mirza Ghulam 
Abmad BiB a prophet of God, are “KadrB” ; 

(2) A Qadiam » prohibited from giring hie daugbter io 
marriage to a Moalim ; 

(3) They are prohibited from joining the eongregational 
pra^ers led by a Mnalim Ima/m ; and 

(4) They do not and oannot attend eren the faneral 
prajera oCtered for a Mnalim.* 

In brief, their new “prophet” haa raiaed a wall between 
them and the Mnalims, ao mooh ao that nothing whioh oould 
unite them—neither the religions b^ief nor ita praetioe (a.j,, 
prajera eto.) nor the aooial relationa—haa been left unaffeoted. 
And the matter does not atop here, Thej haye aotuallj organiz> 
ed themselTeB as a aeparate and parallel Ummah, whioh haa been 
in oonSiot with tbe Mualims in eyerj walk of life for the last 
fiftj jears. If, in aplte of all tbia, tbej are not prepared to be 
deolared ae a eeparate Ummah it ia beoauae thej wiah to retain 
all the benefita tbej are deriring aa a aeotion of the Mualim 
nation side bj aide with thoae whioh their orgaoization as a 
aepuate Ummah giyeo them. We do not espeot that the 
Constitnent Asaemblj will beoome a partj to thia fraud whioh 
is bmng perpetrated oa the Mualima of tbia oountrj.^ 

Powers of the ExecatiTe and tbe Hesd of tbe State 

Another matter of lundameotal importanoe from the oonsti* 
tutional point of new is that of the powers of the Exeoutiye 
and Df the Head of the State, beoause eyen the longeat liat of 
lundamental rights and priTil^ea aod the best of oonatitutions 
can be set at naught bj an unlettered EieontiTe or Head of the 
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State. In 1950, when the flnt Basio Prinoiples Committoe 
Beport wss published, we had pointed ont that it had eommit* 
ted s blnnder in grantii^ ualimited powers to the EieontiTe 
and to the Head of the State. We do not know whether the 
Committee has now realised the horrible oonse^nenoes of its 
proposals. As a preeantionaT; meaaare, tberefore, we aubmit 
the lollowing proposala to aerre ea safegaarda ;— 

(1) The Head of the State should in no oironmstanoea be 
, giren the power to auapend the Constitntion. The 

conntriea whioh oommitted the lolly of giring snoh 
powera hare generally landed themselTes in trouble 
and ther'efore it cannot be enpeoted to bring anj 
good t'o Pakistan. The ntmoat that oan be oonoeded 
in this respeot ia that in times of grsTe emergenoy he 
may be empowered to auBpend the Constitntion, at 
ihe most in a prooinu and for a 9pecift«d period. The 
abeolute powet of auapeneion of the en^tra Constitntion 
ineritably leads to diotatorship.- 

(2) Nobody in the State, not eTen ita Head—and in no 
oapaoity, neither priTste nor pnblio-ahould be aboTe 
law or beyond the jnrisdiotion of the oourta of law. 
UoreoTer, the.oitiaens sbonld bsTe the rigbt ireely to 
seek redrese againat OTery oCBoer of the State (inolnd* 
ing ita Head) for anj injury oaused by him in his 
offioial or priTate oapaoity. The argument generally 
sdTanoed againat thU is that it will giTe rise to malioi* 
ous and harasaing Utigation against the State offioial8 
and will hamper their work. But this argument oarries 
little weight. LeaTing aaide the faot tbat this OTil oan 
be oheoked by adopting seTeral legal meana, the aotual 
faot is that it is not the rulers bnt the ruled who are 
nsually a« the meroy of tbe other party. The right to 
Bue any one for oausing injury to a person is suoh an 
inherent and fundamental right of oitisens in an Isla- 
mio State, that the Muslims and the Eimmie alike hare 
enjoyed it not only against the Cslipha bnt against the 
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Holy Proi^et hinael^. Thni no power ena tnko nwn^ 
tiu« right froin the citiui» of «n Iilnmio State. 

(8) The Heed of ao TaUmie State oannot be granted the 
nnlimited power or prerogatlTe of oUmeaoj. AIl that 
he may be permitted to do ia thia reapeot ia that :— 
(d) he may grant pardon, ia the iatereat of pnblio 
good, for oeateeeea awarded for politioal or admia- 
ietratiTO offenoea; aad 

(6) he ma; ohaage a death aentenoe into aome other 
•entenoe, not, howeTer, on the gronnd of olemenoy 
bnt on the real meritt of a oaae. It wonld be 
adTiaable that a higher Jndleial oommittee be for- 
med to help aad adTiae the Head of the State in 

BeToad thla the Head of an lalamio State ahonld here no 
powera, beeanae be ia there to uphold Jaatiee and not to nado it. 
Aa a matter of faet olemenoy or merojr to prooeS eriminal haaao 
plaoe In the lelamio oonoeptiwi of jnatioa. Snoh powen were 
doTlaed and aaaamed by deepotio monaroha for aaaerting their 
"diTine right” and anlimlted powera orer tbeir anbjeota. 
Priaccljr Statee 

The «tatea that h«Te aooeded to Pakiatan mnat be brongbt 
in line with the proTinoea. We are not going to tolerate deapo- 
tie or aemi-deapotio powera of aa^bodj in any form and anjr- 
where in the oonntry. It mnst be apeoiAoaUj prorided in the 
Omutitntion that the type and pattera of gOTerament and 
adminiatratlon of tbe atatea ahall be like that of the proTinoea. 
Ameadment of thc Conatitutloa 

Two prinoiplea ahould be adopted in ragard to the amend- 
ment of the Gonatitution :— 

(1) The amendment of auoh pui* of the Conatitntion aa 
are of liiodamental Importanoe ahoold be made aa 
diffionlt aa poaaiby^, to that the real natnre of the 
Oonatitntion may remain intaot ; 

(2) The amendment 9$ the remaining parta of tho Clonatita- 
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tion ■hoold, on (ho other hnnd, be mnde OMy, lo thnt 
i( moy bo ImptoTod in (ho light of pr»etiool «spori* 
eBow Yhenerer oeoewary. 

A» to whet ia of fandemeot»I importenoe Md wh»t ia not, 
only be decided when the bloe-print of (he Conatitution 
lea b«fore na in ita oomplete form. 
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Basic Principle^f 
Islamic State 


Critiei hare oft«ii trind to play opon the myth 
that there abound grosa ditTerenoea of opinion 
amoogat the ‘UlamH of the rariona Beotaoftha 
Mualima aa to the naturo of the lalamie Constitu- 
tion and haTe aaeerted that, io the abaeooeof 
ananimoua atatemeot by them, the natare of the 
lalamio Conatitution will remain “a riddle, wrap- 
ped in a myatery inalde ao enigma”. Thia myth 
waa flilly expIoded wheo the ohallenge thrown by 
anoh critioa waa acoepted by tbe ‘ UlatnS {Sunni aad 
Shi‘ah both) aod the thinkera of Pakiatan. A Con- 
rention of the ‘UlatnS repreaenting all the achoola 
of lalamio thought was beld from Slat to 24th 
Jannary, 1951, in Karaohi, and it foruiuIated the 
fundamental prinoiples of tbe lalamio State. The 
Conrention waa attended by thirty-one 'UlamS 
and all their deoiaiona were unanimous. Theae 
baaio prinoiplea of lalamio Stato are reproduoed 
here in Appendix I.— EdUor. 



BASIC PRINCIPLES OF ISLAMIC STATE 


T HE Conititution of »n lilamio 8t»te ihoald eomprehend tha 
foUowing Basic PrinoiplM :— 

1. UltiD6te SoToreignty oTor «11 Neture «nd all L*w Teits in 
All&h, the Lord of the uniTOwe, «lone. 
t. The law of the land ihall be baeed on the Qnr’an «nd the 
Sunnah, and no I*# «hall be*n«oted nor *ny adminiitratiTe 
order iuued, in oontraTention of the Qar’Sn and the Sunnah. 
Explanatory NoH : 

If there be any l*wi In foroe in the country whioh are 
in oonAiot with the Qar’in or the SannoA, it woald be 
noooiaary to iay down (in the CJonatitution) th*t euoh 
lawi ihall be gradually, within a ipoeidod period, re- 
pealed or amended in oonformity wlth the lialmio Law. 

3. The8t*t««h*Ub6baaednotongeogr*phio*l, r*oi*I, lingu- 
litlo or any other materialletio oonoepti. bnt on the princl* 
ples and ideals of Islamio ideology. 

4 . It sball be inoumbont upon the State to upbold and eetab- 
lish the Right (ifo‘r«/) and to suppress and eradioate the 
Wrong (Munkar) as presented in the Qur’aD aad the S«n- 
ndh, to t«ke all necessary measares for tbe reTiTal and 
adTanoement of the oultur*! pattem of Islam, and to make 
proTision,, for Islamio education in acoordanoe with the 
reqnlrements of the Tariooe reoognised aohools of Islemic 
thought. 

5 , It shall be incumbent upon the State to strengthen the 
bonds of uuity «nd brotherhood among the Muslims of the 
world and to inhibit the growth of all prejudicial tenden- 
oies based on distinotiona of raoe or langnage or territory 
or any othor mAerialistic eonsideration and to preserye and 
Btrengtken tbe unity of the Miltat al-Islamiah. 

8, It shall be tho reaponsibility of tho Goyernment to guaran- 
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tee the bMio neoeuitiee o{ liie, i.e., food, tlothing, houMg, 
medioal relief and eduoetion to all oitiseoa withont dittinc* 
tion of rue or religion, who might temporeril; or perma- 
nently be incapnble of eetning their liTolihood due to un- 
employment, eiokneii, or other reMon. 

CIT1ZENS* RIGHTS 

7. The citiseni ahnll be aatitled to all the righta oonferred up- 
on them by the leMaic Law i.a., they ohall be Maured 
within tbe Umita of the l*w, of fhll eeonrity of life, pro- 
perty nnd honour, freedom of religioa and belief, freedom 
ot wonhip, Ireedom of pereon, freedom of eipreaaion, free- 
dom of moTement, freedom of aaaooietion, Ireedom of 
ooeupation, equality of opportunity and the right to benefit 
from publio aerrioea. 

8 . Ifo oitieen ahall, at any time, be deprired of tbeae righta. 
eioept under the law and none aball be awarded any 
pamsbment of any oharge without being girea fuJI opport- 
unlty of delenoe and without tbe deoiaion of a conrt of law. 

9. The reoogniaed Mualim sohoola of thought aball hare, 

within the limite of the law, oomplete religioua freedom. 
They ahaU haTO the rigbt to impart religioua inatmotion to 
their adherenta and the freedom to propagate their Tiewa. 
Mattera oomiog under the purTiew of Peraonal Law ahall 
be adminiatered in aooordanoe with their reapeotiTC oodea 
of juriapradenoe and it will be deairable to make 

proTiaion for the adminiatration of auoh mattera by judges 
(^adie) belonging to their. rMpeotiTe aohools of thought. 

10. The non-Mualim oitiaena of tbe State shall haTe, witbin the 
limita of the iaw, oomplete freedom of religion and worahip, 
mode of life, oulture aod religioua eduoation. They aball 
be entitled to hare all their mattera oonoerning Personal 
Law administered in aocordanoe with their own religioua 
oode, usagea and ouatoma. 

11. All obligationa asauuied by the State, withiu the limita of 
tbeSAari^oA, towarda tho non-Mualim citiaens ahall be fully 
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honoured. Thej ahell be enUtled eqaally with the Uualim 
oitisena . to the righta of oitkenaUp aa enunoiated in para- 
graph 7 ebo7e. 

12. The Head of the State ahal) alwajs be a male Muslim in 
whose piety, learning and soundnesa of jadgment the people 
or their eleoted represontatiTes hare conhdenoe. 

13. The responsibilitj for the administration of the State shall 
primarily Teat in the Head of the State althongh he may 
delegate any part of hia powera to any indiTidual or body. 

GOYERNANCE OF THE STATB 

14. The Head of tho State shali fanotion not in an autooratio 
but in a oonsultatire {Shura’i) manner, ».e., he will dis- 
oharge his duties in coasultatioii with persoha bolding 
reaponsible positions in the Ooreroment and with the 
eleoted representatiTea of the people. 

15. The Head of the State shall haTs uo rigbt to suipend tbe 
Conatitution wholly or partly or to run the administration 
without a Shura. 

16. The body empowered to eleot the Head of tbe Btate shell 
also hare the powor to remore him by a majority of Totea. 

17. In respeot of oiyio rights, the Head of the State shall be 

on the lerol of equality with other Muslima and shall not 

be aboTe the'law. 

18. All oitizea8, whether members of the GoTernment, olBoials 
or priTate persona, ahall b^^^ubjeot to the same laws and 
the juriadiotion of tbe same courta. 

19. The Judiciary sball be Separate from and independent of 
tho BiecutiTe, ao that it may not be inauenced by the 
BxecutiTe in the disoharge of its duties. 

20. The propagation and publioity of such Tiewĕ and ideolo- 
gies as are caloulated to and«min« the basio prineiplea and 
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tire areae whioh may be giren suoh powera under the 
Bupremacy of the Ceotre as may be neoessary for adtainis- 
tratire oonreDienoe. They shall not hare the right to 

22. No interpretation of the Constitution whioh is in oondiot 
with the proTisions of the Qnr*an or tbe iSunnsA shall be 

NAMES OF THE 'ULAMA PARTICIPATING IN 
THIS CONFERBNCE 

1. Maulana Seyyid Suleman NadTi (Presideot of this Con- 
ferenoe). 

2. Maulana Sayyid Abul A‘la Maudiidi, Amir Jamaet-e-Islami, 
Pakistan. 

3. Maulana Mufti Muhammad 8hafi, Member, Board of Ta‘li- 
mat-e*Ialamla, Constitueot Assembly of Pakistao. 

4. Mauiana Mufti Ja‘far Husain, Mujtabid, Member. Board of 
Ta'limat*e-l8lamia, Conatitueat Assembly of Ptdcistan. 

6 . Frof. Abdul KhaUq, Member, Board of Ta‘limat-e*Islamia, 
Constituent Assembly of Pakistan. 

6 . Maulana Mnhammad Zafar Abmad Aosari, Seoretary, Board 
of TaMimat-e-Islamia, Constituent Assembly of Pakistan. 

7. Maulana Sham8-ul.Haq Afgbaoi, Mioister, Religious Ailairs, 
Kalat Stste. 

8 . Maulans Ihteshsm-ul-Haq, Hobtamim, Dar-al-'Uioom aU 
Islamis, Tando Allah Yar, Sind. 

9. Maulans Badr-e-Alam, Head of Hadi^ Department, Dar sU 
‘Uloom sUIslainis, Tando AUsb Yar, Sind. 

10. Maulana Mubammsd Yousaf Binoori, Shsikh aUTafBir, 
Dar sU‘Uloom aUIslamia, Tando Allab Yar, Sind. 

11. Maulans Muhainmad Abdul Hamid Qadri Badayuni, PresU 
dent, Jamiat-‘U]ama-e-Pakistan, Sind. 

12. Maulana Mnhammad Idris, Shaikh al-Jamis, Jamia Abba- 
sia, Bahawalpur. 

13. Maulana Khair Muhauimad, Mohtamim, MBdranah Khair 

al-Msdari.-., Multaii. 
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14. Uniti Unhuimid Hmmi, liohtemim, Uodraih 

A«hr«fi», L»hore. 

16, Pir S*hib Uoh»mm»d Amin »UH»MB»t, Pir of Uonki 
Sb»rif. 

16. Uaji Khadim al-Itlam Uahammad Amiii, Kh»lif», Haji 
T»r»Dg Z»i, PMhawar Dieirkt. 

17. Qidi Abdiu Samad Sarbaai Q&di, Kalat Stato. 

18. U»ul»na At^M‘Ali, SadrAmil, Jamiat al-^Ulama-e-IalAm, 
Saet Pakistan. 

19. Uaulan» Abu J»‘f»r Uah»mm»d Saleh, Amir, Jamiat 
Hisbuliah, E»st P»kiit«n. 

20. U»al»n» B»ghib Ah»»B, Vio»-Preeid»at, J»mi»t »1- 
‘Ul»m»-e-I»l»m, E»«t Pakistu. 

21. U»al*a» UohMomad H»bib-ttr-Behm»B, Tiee-Pre»ident, 
J»mi»t »l*Uad»rr»«iB, S»raln» Sh»rif, B»st P»kist»n. 

22. U»nl«a» Uuh»moi»d AK Jullimdari of U»ilie**-Abr»r>e- 
Talam, Pakieton. 

23. Uaulen» S»77id Uahammed D&^6d Qb»eD»Ti, PrMident, 
J»mi»t Ahle-I^»di£b, Weet Pakietao. 

24. Uaulan» Uufti H»flz KUayat Hueuin, Uujtahid, ld»r»h-e- 
Ali» Teh^S^us-e-Hu^ag-e-Shian-e-Pakieton. 

26. Uaulan» Uuhamaiad lemail, N»tim, J»mi»t Ahle-H»d1th, 
Weet Pakiaton. 

- 26. Uaulan» Habibullah, Jamt» Diniah D»r-»l-HQd», Terhi, 
Khairpur Uire. 

27. Uaulan» Ahmad Ali, Arair, Aojam»n Khudd»m-»1-Din, 
Lahore. 

28. Maulana Uuhammad S»diq, Uohtomim, UadrMah U»zhar 
al-‘U]oom, Khaddah, Karoehi. 

26. Uanlana 8hama-nl-H»q Paridpuri, Sadr Uohtomim 
Uadraaah Aehral al-‘UIoom, Daoo». 

30. Maulana Uufti Muhammad Sahibdad, Sind Uadraaat-al- 
iBlam, Karaohi. 

31. Pir Sahib Mubamniad Baahim M(ij»ddidi,T»ndoSaeMidad, 
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'Ulama's Amendments 
to the Basic Principles 
Committee's Report 


BASIO Priooiples Comaiittee’* Report vm pnbli- 
■hed in Deoember 1052 »nd e ConTention of the 
•Ulaeiat repreeenting *11 «ehooU ofIilemio thoa- 
ght oomiug from both the wings of the oonntrj wss 
heW in KerMhi from lUh to 18th Jennery. 1983. 
The Conrentioa formuleted its emendments to the 
NMimuddin Report uusiuinously.* Tbeee emend- 
meats of the 'Ulama ere » historio dooument end 
ere indispeaseble for thoee who went to study 

thodeTeIopmentsofConstltation.m»king in P»kis- 

ten. An ide» of the oottstrootiTO oontribution of 
the ‘Ulama to Constitatlon-makiDg o*n be h»d 
from * comp»r*tiTo stndy of the origin»! N»»imud- 
din Report, these •mendmenti, the Muh»mmsd 
Ali Report «id the 1966 Constitution. Simil»rly • 
oarefnl comp»r*tiTe stndy of theio »mendment snd 



ere wbs only one point on whioh dl»gw»<i. Their 

!ws on this point nro oppendod et th# ond of this ^pondix m 
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tlie oonstitution»! proposoU presented bj Maulena 
Maududi in Auguat 1962 (Chapter X) alao reTeale 
the part wliioh Maududi haa played in the making 
of the.mind of the intelilgentua of Pakistan on 
constitutional problema. 

These amendmenta also show that the ‘UlamS 
were not oonoerned merely with tbe apparently 
religious aspeots of the Constitution. They gaTe 
oonorete proposals for all tbe aspeots of the Cona* 
titution and did not fall a prey to anjr narrow- 
mindednesa. The Islamio oonoept of religion is a 
wide one and the amendments refleot tbat the 
'UlamS haTe upheld tbe rral Islamio conoept whioh 
does not admit of any separation between ‘the 
religions' and ‘the seoular.’—JBdttor. 



‘VLAMA'8 amendments 
TO THE 

BASIC PRINCIPLES COMMITTEE’S REPORT 

Original Tesct and Proposed One of Eelevanl Sedions)^ 

Cbapter II-DIRECT1VE PBINCIPLES OF STATE POLICY 
2. The lollowing ahould be the DireotiTe Principlea of 
State Polioy. 

Sectionl, Claose (2), Snb Clanse (a) 

Facilitiea shonld be protided for them to undersland what lifc 
m accordame with thc Bal!/ Qar‘aa arri tU Sunnah mtana, and the 
Uaahmg oj Ihe 'Baly Qar'an la 14« Mnriima ahoald b, mada 
eompuUorg. 

The tezt of tbie aub-claaae of the Beport loada itaellto tbe 
meaaing that. while keepiag intaot the lotmdations of the aya- 
tem of education aa obtaioiag during the Britieh regime, the 
Gorernmeat ahould endeaTour to make the leaehing of Holy 
Qar’&n oompulaory for MusUms and to presoribe e oourse of 
theology to enable them to know what life ia aocordanoe with 
the Holy Q«r’aii and SunHoh means. Th» provision would in 
no way prore effeotiTe in remoring thoae erils of the eiisting 
system of edacalion and trainbg which here their roots in the 
un-Godly bases that focm the bed-rook of the present system of 
ednoation and training. We, ther©fore, deem it necessary that 
the folIowiDg words be substituted in pleoe of the eristing 
words of tbis Sub-Clause. 

**The teaching of the Holy Qnr’an and Islamiyat be made 

compnlsory for every Muslim and tbe system of edncation be so 

relormed that it may enabie tbe MnsUms to monld tbeir Iives in 

accord with the Holy Qiir’an and the Sunnah.’' 










The lakmie Laa md Conatilution 
SectiM 2, Claasc (2), Sab-CliBse (b) 

Prohibition of irinking, ynnbling and proatUiUwn in all their 
variou9fornu. 

The reoommendatioiu ooatiined in thii tab-oleuie of the 
Beport are derectiTe in two respeott. Biratly, they ^ohibit 
only drinktng and not the tale or mannfaoture of liquor and are 
eTon silent in regard to other iatosioants. Seoondly, they do 
not fix any period for the eradieation of the eTili of drinking, 
gambiing and proititntion. Thls Imida to an apprehention that 
these eTils may oontinne for an lndefinite period in the Iilaaio 
State of Pakiatan. We, thMefore, deem it eieential tb.at the 
foIlowiag be tubititnted in plaoe of the nisting words 

«Intoxlcants, gaeibling nd prottitntlon in ill tbeir rarioas 
forma be conpletely problbiteii throngh proper lcgitlation within 
a ■axlBani period of three years froB the date of cnforcement of 
the ConstitatloB." 

Section 2, Claase (4) 

SuUahh aUpt ahould be taken f<:rr bringing Ibs tziating tau» 
into canformity uiUh Iha lalamic Principka, and fi>r the eodifiea- 
tion of9ueh injunctiona ofthe Bolp Qur'an and the Sunnah at oan 
be giten iegielatiue effect. 

In this Clause, the authon of tbe Beport baTe not presoiib- 
ed any period for brioging tbe enisting lawt of the laad into 
oonfoTmity with the Hoiy Qor’iin and the Sunnah •, hmioe it it 
apprehended that the exiating un-Iilamio lawt might be allowed 
to remaih in foroe for an indeSnite period. Thit ii iotolerable 
and we, therefore, contider it neoeasary that this olause be 
amended to read as fol]ows :— 

(a) “^itable steps should be taken to bring the existiag laws 
into conforinity witb the Holy Qar’an and Sunnah within Bve 
years.” 

(b) ”Arrangements should be made for tbe codiflcatloa and 
enforcement of all such commandBents and injonctions orthe 
Holy Qin-’an and the Sunnah as are enforceabIe tbrough legisla- 
tion. Provided Ihat laws regardiug thc personul matters of 
Muslims should bc madc in (he ligbt of sucli intcrprcluiions oP tbc 
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Holy Qnr*aji and the <f?«nnaA as are beid Talid by the respectiye 
5 >chooisof thought auiong Musltns and the rollowers of one school 
of thonght should not be boond to ^ollow the interpretation of an* 
other, and that no snch law shoald he made as may create obstruc- 
tion in Ae performance of its reiigions Htuais and dnties.” 

Section 2, Clanse (6) 

The Staie ahovl4 «ndtatour lo ste^ure basic necetsiticB o/ lije 
like Jood, clothing, edueation and medieal reliej Jor thoae cUhenB 
oj Pakiatan, trrespeetioe oJcasU or ereed, toho are temporarily or 
permanenily ineapabU oj eamtnp <&etr lioelihood due to unemploy^ 
menl, infirmiif/, eieineee or ang other simitor reason. 

Tbe foUowing wording in place of the preient wordings of 
thie olanie wonld, in our opinion, be more appropriate. 

‘*The State shonld endearont to secnre basic necessities of life 
llko food, clothlng, honsing, edncation and medlcai relief for all 
cllliena of Pakistan, Irrespectire of caste or creed, and partieuiar* 
ly for those wbo are temporarily or permaneatly incapable of 
earning their liTelihood on accoont of unemployment, inArmlty or 
sickness or any other simllar reason.” 

Section 2, ClatBC (7), Snb-Claase (a) 

The ecoTwmic policy o/ the Stale ehould be so diretded as to 
seeure an all-round well-being of the people irre^ctiue oj creed, 
race or colour and should 6e ao operated as — 

(o) to impTooe the «tandard or liuing oj ths common man; 

In this Clause it has not beeo Bpeoified that the eoonomio 
polioy of the State shonld be based on the Islamie prinoiples of 
sooial justioe ; henoe the following shonld be substituted in 
plaoe of the eaisting worda :— 

“The economic policy of the State shonid be based on tbe 
Islamic principles of social jnstice. It shonld be so directed as to 
secure an all-ronnd well-belng of the people irrespective of creed, 
race or colour and sbonld be so operated. 
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SectioD 2, Clause (7), Sub-Ciaiae (c) 

To enawe equitabU adjuatmeiU of the righta o/la6o«r and the 
peaaantry in order to preoent iheir exploifation. 

Id thia Clause, although the eiiatiiig phraaeology, «.e., “the 
righte of labour and the peasaatry” lenda itaelf to quite a wide 
interpretation, the que8tion of oompenaation to the labour and 
peaaantry being of great aignideaaoe ite aeparate treatment and 
expositioD ia eaaential. The atandard of the oompensation 
ahould be ao fixed aa to enabte them to meet their baaio require> 
menta of life. We. therefore, are of the opinion that the aub- 
olause ahould as under : 

“Ad eqaitable standtrd of the rights «nd compensation of the 
labour and peasantry be laid down to ensnre that they are not 
deprired of their necessitiea ot life er exp1oited.** 

Sectlon 2, Clause (10) 

Tha State ahould ende.avour to diacourage amongat the itualima 
of I^kialan parochial, tribal, racial and othar aimilar un-Ialamic 
/aalinga and inctUcaie in them Iha apirit to keep /oremoat tn their 
minda the fundamental unity and aolidarity of the JHillat and Ihe 
reguirementa of the ideology and the miaaion for implementation of 
which i^akiatan came into being. 

In tbis Glauae tho preaent wording of tho Report ia defeo- 
tire partioularly in ao far oa there ia uo meation of liDgniatio 
prejudioea. We, therefore, think thot the following ahould be 
aubatituted in ita plaoe:— 

‘*The State should discourage amongat the Mnsiinis of Pakis- 
tan, the geographical, trlbal, raclal and linguistic and other 
similar un-Islamic reelings and ioculcate in them the spirit to 
keep forcmo8t in their minds the faadamental nnlty, Integrlty and 
Bolidarity of Millat-i-Ialamia and the reguirements of the Ideology 
and the mission for the implementation of whlch Paklstan came 
into existence.” 

Additions : 

Besid.;8 the aboTe amendmenta. we deem it neoeasary that 
the folIowing additiona bo aiso made in the Direoti^e Principlea 
of the State Policy ; 
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SectioD 2, Sub-Clause (f) 

“Proper aod eifecti?e arrangements shonld be made for the 
promotion of Islamic learning and culture.” 

Claase 7, Sub-Clanse (d) 

"The diirereiice in the piy ot high and low employeei of Ihe 
State shonld be bronght to an egnitabie Ievel.” 

New Clanse 

(a) Hie State shonld ensure tbat in the section, appolnment 
and promotion of Mnsiim candidates and employees, Islamic 
daracter and obserrance of the tenets of IsUni are glren due con- 
sideration along wlth abillty, efflclency and other relerant factors. 

(b) “In the traintog of tbe Musllm employees of the Statc 
whethcr clvU or military, specia) arrangements foi- their moral 
and reHglons training and edueation should be inade. so that the 
moral standard of the State employces of Paklsian, as also thelr 
standard ofefflciency, be high enough.” 

(c) “All faclUtIes should be prorided to thc MusUm em. 
ployees of the State for carrying out their religlous duties and 
obserrlng the tenets of Islam ” 

New Claose 

“Hie propagation of atheism and in6deUty and the insalting 
or ridiculing of the Holy QBr’an or the 8unnah shouid be pro- 
bibited throngh legislation.” 

Chnpter III—PROCEDURE FOR PREYENTING LEGISLA- 
TION REPUGNANT TO THE QUR’5N AND 
THE BUNNAB. • 

Section 3 

No hgislaturs ahould enact any law which ia repugnant to thc 
Holff Qur’Sn and the Sunnah. 

It ia not eaough to proTide only In a negatiTe munner that 
no law ahould be enaoted which is repugnant to the Qur’an and 
the Bunnak. What is required ia that it should be laid down 
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M matter of priaoiplo that the diotetes uid directires of tho 
QBr’an and the Sunnah shoald be tha ohief aoaroe of legialation 
in thia State. Therefore the fo11owing ahonld be added at the 
end of thia seotion 

‘*and the Qar’aa and the Swnah be the chief searce of the 
law of the land.” 

SectioM 4, 5, d and 8 

4. No objection on tke ^round tJkat a Ufi*lation ie in oontranen- 
tion o/ th« protiaione of po/ragraph 3 «Aonld &e laken except in 
the Legialature eoneemed and in ihe manner propided for ta 
the ttext two euceeeding paragraph». 

5. (1) The Read of the State ehould eonetttnts, for a penod o/ 

Jlpe yeare, a Board conMating of ntd more than flve pereone 
weU oereed tn lelamic Lawa, 

(2) ITAen a BiU ie dieeueeed tn a JSowee of the Federal Legie- 
iettire, t/ any Mualim member rateee an o6/eetton, at any 
atage of the dieeueaion, that the Bill or any protieion 
thereof ie in eontraoention of the proeione ofparagraph 3, 
the Chairman of the Bouee ehould reoord Ihat objection, 

(3) If the BiU to whioh re/erenoe Ha» been made in aub-parar 
graph (2) o/ lAte «aropropA contee up for dieciMeion Ae/ore 
tAe otAer ^ottee o/Me .Pederai Legielaiure the Chairman 
of ihe Bouee ehould inform the Houee of any objeaion 
tahen in the Souee in wAicA the Bill hae been initiated. 

(4) When a Billie Jinoily pasetd by the ^ederoi Xept«iat«re 
the authority eoncemed ehould Jorward Ihe Bill together 
with any objeetion, taken in eitAer or AotA iAe Boueee of 
the ^ederal Legielaiuro, to the Head of the State for 
aeeent. 

(6) The Sead of the Shite ahould coneuU the Board h ascer~ 
tain whether the Bill of any prooieion thereojto which 
(Ajedion has been takm, ie in oontratiention o/ tAe pro- 
oieiona of paragraph 3. TAe Board ehould eend their 
viewe to the Head of the State leitAiR eeven daye of the 
receipt of auch re/erenee. 
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(6) // a iifferenee of <^inion arieee amongal the membera of 

the Board the Head of the Stale ahould givp hia a.9aml lo 

the Bill or witkhold hia aasent therefrom. 

(7) lfth6 Board ia unanimoualy of the optnion that the Bill 
or any prooiaion thereof ie »« roniratentinn of Ihe proti- 
siona of paragraph 3, the Head of the Slate, ahould return 
the Bill to a joint aiUing of the two Houaea of tke Fcdcral 
Legialature together with the vieua of the Board and a 
metaage that iht BUl or any proviaion fo which objeclion 
haa heen taken ahould be reconeidercd on Ihe linea augge- 
ated m the maaaage. 

(8) (a) Jf the Eederat Legielature amenda the BHl on Ihe linea 

auggeated by the Bead oflhe $tate tt» hia measage, the 
authoriiy eoneemed ehould forward the Bill to th 
Bead ofthe Statefor kia aaaent. 

(6) lf the objeciion ia to the whole of the Bill it ehould 
not b« deemed to have betn paaaed unlcaa »t ia paaaei 
by the majoTity of the membare prnent ani 
which ehoutd indude the majorily of the Mualim 

, membera preaent and voting. 

(c) If the objeclion ia to eertain proniaiona of <A« 5»?I, 
amendmenta in reapeet of auch proviaionB ehould nn? 
be daemed to have been paaaed unlesa paaaed by Ihe 
majority of the membera preaent and voting which 
ahoutd ineluda the majeriiy of the Mualim membera 
preaent and pcding. 

(9) When the pointa raiaed in Ihe measage are diapoaed of in 
the manner preacribed in aub~paragraph (S) abot)e, the 
Bill, unleaa it ia withdtawn by the Uave of the. Houae, 
ahould be reaubmitted to the Head of thc State for hia 
aaaent and it ahould be aaaented to by the Bead of the 
State. 

(1) The Bead of the Vnit ahouM conatitute, for a period of 
five yeara, a Board conaiating of not more <Aan five per- 
aona wtU varaei *n lakmie Lawa. 
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(2) Whin a Bill is diseusaed in the Legialature oj the Unit, 
if any Muĕlim member raisea an objection, at any atage 
of ihe diacuaaiwi, Ihat the Bill ot any proviaion tkereoj ia 
in conlfavention af the prooiaima of paragraph 3, the 
Chairman of the LegUhdure eoneerned ahould record that 

. objection and when the Bill i* JinaUy paaaed by the 
authority eoneerned ahould Jorward the Bill together with 
any objeciion taken in the Legialaiure to the Sead of the 
Unitjor aaaent. 

(3) The Bead of the Unit ahouid conauU the Board to aaeer- 
tain whether the BtU or any prociaion thereoj to which 
abjeelion haa heen taken ia i» eontrauention of the pronia^ 
iona of paragraph 3. The Board ahould aend their viewa 
to the Bead of the Dnit within aeven daya of the reeeipt of 
aueh rejerence. 

{4) lf a differenee o/ opinion ariaea amongat the membera of 
the Board, the Bead of the Unit ahould give aaaent to the 
Bill or withhold hta aaaaid thert/rom or may reaerve tha 
Bill JoT Ihe conaiderdtion of Ihe Bead of the State. 

(6) If ihe Board ia unanimouaojthe opinionthat the BUlor 
any prQviaion tkereo/ia in oontravention of the prooieiona 
of pragraph 3, the Bead o/the Unit ahould retum the BiU 
to the Legialalure of the Unit togelher with the viewa of 
the Board and a meaaage that the Bill or any prooiaion to 
which objection haa been taken ahould be reeonaidered on 
the Unea auggeaied in thr. meaaage. 

(6) (o) Ijthe Ugialatwe ojthe Unit amenda the Btll on the 
linea auggested by Ihe Head of the Unit in hia meaaage 
the authority concemed ahould Jorward the Bill to the 
Head of the Unit for hie conaent. 

(6) If thc objectum is to Ihe whole nf Ihc Bill it ahould 
not be deemed to have been paaaed unleaa it ta paaaed 
by the majority of tke membera preaent and voting 
which akould inelude the majority of the Mualim 
membera preaent ani ooting. 
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(c) If the objeetion ta to eertain proriaions r>f the BiU, 
amenSmenia i» reaped of suck provisions should no< 
&€ deemei to kave been pasaed unlesa pasaed by Ihe 
majority of the members preaent and voting, which 
ahould inelude the majority of the Mualim memhera 
preaenl and uoting. 

(7) When <Ae pointa raise^ t» the measage are dispoaed of tn 
the manner preaeribed in aub-pas-agraph (6) above, the 
Bill unleM tt ia teithSrawn by the leave of tke Houae, 
ahould be reaubmitted to the Eead of the Unita for hi 
aasent and it should be aasented fo by the Head of the 
Unit or he may resene it for the consideratirm of the 
Head of the State. 

(8) The proviaions of thia ehapter relaling to aasent ahoutd 
have effeet notwiiKatanding anylhing to the contrary 
relaling to asaent to BiU tn other parta of the Conatitution. 

The devioe of settlng up a Board of 'Ulamd, ae propoeed in 
thia eeotioD, to aroid legieUtion repugnant to the Qut’an and 
the Sunnah, far froo beiog teaaonable or effeotive ie likey to 
proTe a aouroe of meny a new eril. We fail to nnderetend why 
the Tery aanie method wbioh baa been adopted to oheok legiala* 
tion in oontraTention of the Tarioue proTieions of the oonBtitn- 
tion, t.e., empowering the Sapreme Conrt to interpret constitu- 
tion should cot be adopted io regard to tbe proTisions of 
Seotion 3 as well. Of ooorse, for tbe duration of euob period as 
may be reqnired to produoe iudges fully oonTersant with the 
Qur’aa and the j9unnaft, in keeping with the new oonatitutional 
reqairement8, some transitional proTision should be made to 
ensure oorreot interpretatioa of the Qur’an and the Sunnah, for 
pnrposes of the proTisions of Seotion 3. Therefere we demand 
that Seotions 4 to 6 as well aa Seotioa 8 related therewith be 
deleted altogether and tbe following be aubstitiited in their 
plaoe : 

1. To detl with constitutional objectlons ralsed onder 
Section 3 against laws enacted by a legislatnre or other issues 
conceming interpretation of constitution in this behalf, there 
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shonld be «ppetnted flTe •niami la the Snpreme Cenrt who, along 

wlth sonm jiidge to be nomlnnted for the pnrpose by the Heed of 
the Stnte in consideratlon of hU ‘tadayyun and taqtva’ and hU 
knowledge of Islamic law and learnlng, should decide whether or 
not the law In dispnte Is in coaformity wltb the Qur’an and the 

SunnaA.t 

2. The «ppoiiKmenl of the •boee-meotloned'IJIomS shoold 
he m«de in the seme mnnner ns hes been ptoposed in Ihe Bssic 
rrlnclples Committee s Report In regnrd to tho indgcsofthe 
^ipreme Conrt. 

3. OnIysnch '/Ilin.shonldbe gonUHed for sppointment to 

this offlce as : _ . 

(a) has worked in some religlons Institntlon as a Mnfti 
for a mlnlmum perlod of 10 yeat* ; or 

(b) has been an accepted Mnfll in eome area fot a mini- 
mnm period of Ij^^ars ; or 

(cl hss norked •• • 0«« I" »«”' «'"'l' 

J^ahaiama-e^Oada ; or 

(d) has been a teacher *f Tajtir, Hadith or iTigA in some 
religioas institution. 

Section 7 

The protieion of thia chapter ahould not apply to iloney 
BiUa. 

We were eatremely surpriaed to see thia aeotion of the 
Report and to note that tbe Tery peraons who haye aooepted m 

Seotion 3 the prinoiple that no law should be enaoted whioh la 

repugnant to the Qur'aii and tbe Sunnah ahould hare stipulated 
that the dictatea of the Qnr’an and the Suwnah would be m- 
operatiye in regard to the Snanoial mattera of the State. If 
the State aooepts the supremacy of the diotatea and oommand- 
menta of Allah and His Prophet. as is eTident from the wording 
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of Seotioo 3, there is no reasoo why the Ananoial matters of the 
State ehould he plaoed beyond the jnriediotioh of AJlah and His 
Prophet. lalam ia the best guide for ua in all mattere. It is so in 
the oase of Snanoial problema too. We are not at all prepared 
to acoept a olear rote of no-oonfidenoe against Islam in one of 
the Seotiona of our Constitution. 

Howerer, we do eonoede that for some time to come there 
might be some praotioal diffioulties in adjusting the financial 
matters of the State aooording to the prinoiples of Islam and for 
that it would suffloe to proride that the prorision of Seotion 3 
should apply to money billa only after the eapiration of a 
period of 5 years. Therefore, the present wordings of Seotion 7 
of Chapter 3 ahould be aubstitated by the folIowlng : 

^'llie proYialons of this cbapter shonld apply to money bills 
after tbe explry of 5 years rrom the date of enforcement of tbe 
Constltutlon.” 

Part II 

TSE EEDBRATIOS AND IT3 TBRBITORIBS 
Sectlon 9 (1) 

The name o/ the -StoTe ehould 6e Raktstan vhich ehould be a 
Pederaiion, of the Prooinces including BaluchUtan, the Capital of 
Pederation, such States as hove acceded or tnay accede to the 
Pederation and such other areas as formed part of Pakiaian 
immediately before the commencemeni of ihe CoTistitution or may 
hereafteT be included in it. ' 

In Clanse (1) of thia seotion, ‘PakiataD’ has beeh. proposed 
to be the name of the Stato. In our opinion thia 1» not enough 
and the name should be Islamic Repnblic of Pakistan. 

The presenoe of non-Muslim oommunities in Pakistan 
oannot be put forth as a ralid objeotion agaiost this name be- 
cause if the presenoe of innumerable non-sooislists in Bussia 
does not prevent its being named ‘ CnioD of Soviet Socialjsts 

Bepublics’ why should it stand in thc way of Pakistan being 

oalled an Islamio Bepublio ! Th® appellation of Islamio Itepub- 











m the ObjectireB Resolution, aad Seotion 3 of the Report too 
leads to the same oonoliuion. 

Apart from this, the followiog additions ihould also be 
made in thia seotion. After Clauae (}). the followmg Clause 
ahould be added : 

2. **The yarious zone!i or regions of tbe country sball be 
considereS as adinlnlstrative Unlts of a single State. Tbey shall 
not b^ racial, lii^istic or tribai units bot only administratiye 
areas wbich may be given sach powers onder the snpremacy of the 
Centre as may be necessary for adininisfrative conyenience. 

3. “The Units of the State ^ail not have the rtgbt to secede.” 

Esisting Clanse (2) would tbus be renumbered as (4). 

Part III 

TBE EBDBSATIOJi 
Cbapter I-THE EXECUT1V£ 

Section 23, Claase (2) 

AppoMmtnt o/ *A« Eteclion Oommieaion and Eketim Tri- 
bunaU. 

The powet to appoint Eleotion Tribunois has been oategoris- 
ed with powers whiah are to beeaeroited by the Headofthe 
State in his disoretion. In our opinion this ia not proper. The 
maintenanoe of juatice and rairneaa in electiona ia of immMtae 
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expiration oj that pariod ceOaa to be the Prtme Minialer. 

(3) Proviaion ahoutd be maua for appointing aa HiniaUr a 
peraon who ia nota member of eUher'Houae prooided Ihat a peraon 
ahould ceaae to be a Minteter unleaa he geta elected within a period 
of eix montha from the date of hia appointment. 

Theie two olauBee proTide that eTon auoh persons as hare 
not been eleoted to the Logitlatar* may be appointed as Prime 
Miniater or Miniater and that they ahould try to get themselTes 
eleoted after thoy are well in taddU for 8 montha. Thia ia 
highly objeotionable and harmfal. To plaoe a person in aotho. 
rity and then proTido him a ohanee to win his eleotion might 
lead to tho moral doterioration of the administratiTe maehinery 
as well as of the Toten. Therefore this door must be olosed 
and both thesedaoaes shoald be deleted. 

The aame wrong haa been repeated in Claase (2) of Seotion 
89 whorotn proTiiion bas been made for uneleoted persons to be 
appoiated aa Chlef Hioister or Minister ia a Uait ead to be 
giren a ohanoe to got eleoted. 

Thereforo Claose (2) of SectloD 89 sbonld bIso be deleted. 
Cb^ter II—PEDERAL LEGISLATURE 

The manner in which the.House of Uaits aod the House of 
People hare been prc^sed to be oonstituted ia, in the opinion 
of this Oonferenoe, highly objectionabJe and eihibits the laok 
of principle in many respeots. Howerer, in tibw of the faot that 
the politioal leaders of the Tarioui proTinoes are oarrying on 
negotiations in tbis behaW we do not deem it proper to stand 
in their way in any manaer aod propose to reserre our opiaion 
on this issue.i 






3S2 The lalamie Lato and Oonatitution 

SectUa 40, Clanse (1) 

A peraon ahotild not be qnalified to be choeen tojill a aeat *n 
the Uouae of Unite unleaa he — 

(i) iaacitieenoJPahialan: 

(ti) haa attained the age of thiriy yeara ; 

(ttt) ie able to read and lorite i% «ome tanguage ; and 
(to) ia entitled to t>ote in the choice of a member to jill a seat 
in the Legialature of (Ae Unit by whieh he aeeha to be elected : 

Prooided that the protiiaiona of elauae (tr) ahould not apply tn 
the caae of » Unit whieh haa no legialaiure of Ua ow». In that 
eaae he muat- be a i-oter in a krritorial conalitueney tn that Unit 
for the Houae of the People. 

In tkia oUuie four disqtUklifying eonditiens hnTe been enu- 
merated in regard to a penoo propoaed to be eleoted to tbe 
Legislatare. So far as Mnslim members are concerned, a fifth 
condltlon shonld also be added in tbe rollowing words 

'is an obserrcr of '/arait' ani desists froai 7®“’®***^’*” 
Section 40, Clanse (!) snb-clanse (W) 

The wording of tbie eub-elaaee ie obeotionabie inaemuoh as 
this implies tbat a member of tbe Houie of Units must neoes- 
sarily be a resident of the t-ery same Unit from wbere be is 
eleoted. This would bo conduotiTe to the porpetuation of pro- 
Tinoialiem among Pahistauis and tberefore we propose that tbe 
present construction be snbstiluted by tbe following: — 

“is on the electoral roll of any place in tbe State of 
Pakistan.” 

The same is to be foaiid in Clause 4 of Section 47 and it 
should aiso be modificd on the above lines. 

Section 42, sub*clause (e) 

42. A person ahould be diaqualified foT being choaen aa 
‘or being, a membcT of the Jlouae of Unila — 
c) If he haa bctn cuitmtted uf any uffc7ict, olher than thoae 
ed under auh-paragtaph (d) idtoce, bcjore or after the cw 
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eement of the Conatitntion, by a competent oourt in Pakistan and 
eentenced to life imprieonment or impriaonment for not leea (Aa« 
two yeare, unleaa a period offive yeara haa elapaed aince hia releaae. 

Aooording to thU •ob-aUote anybody who hM beon oon- * 
▼iotod of any oSmoo ond oontonood to impriionmont for o 
period of 2 yo*r« or OTor, wonld bo dj#qualified for boing ohoaon 
as a mombor of tho Houm of Unita. Tho term ‘any ofiFono6’ is 
too wide and wonld ooror oaaoa of poraona oonrioted for politi- 
oal resBonB. Thorefore, wo proposo that the words ‘any other 
oiTence’ ahonld be leptacod by tbe words ‘offmco involrlDg moral 
tnrpitBdo’. 

Amondmenta on the aame lines abould be mado in Seotion 
48, aub-olaoM (e) and Seotion 1(W, aub-elauao (e). 

Soctlon 42, snb-clanae (g) 

If he haa 6e«« diemiaaed foT miaconducl from aervice or from 
a poat in conneeiion mth the qffaira of the Pederation or of a UnU 
unleaa a prriod of five yeara or auch leaa period aa the Head of the 
State may allow in any particulor caae, hoa elapaed aince hia 
diamiaaat. 

Thia aub-olamae disquaUfiM a peraoD for being ohoaon aa a 
mombor of tho Houao of Dmta, if ho haa been remored, from 
Oorernment tervioo on aooount of‘miaoonduot . 'Miaoonduot 
ia too wide snd rague a torm and would oover oasoa of persons 
diBmissed by a Party Oovemment for politioal reasons evon 
though they may not have been guilty of anything involving 
moral turpitnde. Therefore, tfter the word ‘miscondact’ the 
followiBg shoald be added :— 

“lnvolvlttg Doral torpitude,” 

AmoidmeBts on the same Hnea shonld also be made in 
Sections 48 nnd 102, sab-clanse (g) 

Sectien 50, SBb-clanse (d) 

No peraon ahould be induded in the eleolorat rotlfor vote at 
any election in any conatituency— 

(d) if he haa 6ee« convicted of any offence other A<M thoae apeci- 
fied under avb-parayra2>h (c) above before or afier the 
commencement of the ConatUution by a competent oourt tn 
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Paki^n and senUnctd to Ufe imprieonmeTd or to imprison- 

ment for not lesa than two yeare, unleaa a period of five yeara . 

haa elapaed «tnce hia releaae. 

Thii Bub-olaTiae »1» diaqaftlifieB anybody who haa been 
oonvioted, by a competent ooart, of ‘any ofFonoo’ and aentenced 
to an imprisonment of 2 yeara o* ow. We haTe the aamo 
objeotion in this behalf aa in regard to the proTiaion of Seotion 
42, iub-clauae (e). Therofore, aftet the word ‘offence’ the words 
‘involving moral tnrpitndc' sbould be added. 

Section 106, snb-clauae (d) should alao be amended accord- 
ingly. 

Section 66, Clanse (1) 

A memher of the Pederal Legialature ahould be reguired to 
take an oath of allegiance to Pakiatan. No member ahould iake 
hia aeal tn et(^ Houae of the Pederal Legialature tiniti he haa 
taken the preaeribed oath. 

Tbla olauao proTidee for an oath of allegianee to Pakistan 
to be taken by the members of the Legialatnre. The mmnbera, 
we propoae, ahould alao affirffl on oatb that in all the procoed- 
inga of the Legislature they would eiercise tbeir Tote honeatly. 
There^ore after tbe words ‘oatb of ailegiance to Pakiatan’ the 
foIlowing ahoold be added :— 

“and also to ttae effect ttaal he wonid enercise bia vote honesUy.’’ 

The above shonld be added to Sectlon 118, Clause (1) also. 

PartX 

jnDIClARY 

The uew sections to the loliowing e&^oot should be inoor- 
porated somewhere in this ohapter : 

(1) “In the appointment and promotion of every officer 
entrusted wlth adjudication, along with otber releyant factors, the 
qnalities of ‘tagwa and tadayyun’ and knowledge of lalamic laws 
and learning throngh original sources, shouid be glren due weigbt 
and treated as prelcrential factors. 

This is neoessary in Tiew of the faot tbat in respeot of the 
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qiialiti«i of ‘tagwa’ and ‘tada\iyw>>' Itlam lajB erea greater 
empbaBii in the oaie of offioer8 e&troated vitb the dispenaation 
of justice than in tbe oaae of the memhers of the ExecntiTe or 
of the Legislature. And once the prinoiple haa been aooepted 
that the lawa of the State are to be based on the priaeiplee and 
diotateB of itelam, it is but imperatire that thoie administering 
juBtice aooording to lalamio Law ahould poaaeaa adequate 
knowledge of those lawB. 

(2) “The Legislature or the Execntive shall not hire the 
power to appoint trlbanals.** 

Thia ia neoeaaary beoauae it ia abaolutely againat the dio- 
tatoB of juatioe that the EKOontiee ahould nare the power, 
direotly or through tbe Legialatnre, to Bet up, to serre ita own 
intereata, apeoial Oourta for speoiho oaaea or for oaaea of a parti* 
oular nature, or to impoao arbitrary restriotiona upon their 
rigbt of anCetteted admlniatratton of juatioe. Idany a bad 
«xample of -the objeotionable manner in wbioh Buch power has 
been eierciaed ia before ua. Tber«fore thia metbod o{ appoint* 
ment of tribuoals ahould be oonBtitutiooally atopped and all 
aortB of aulta ehould be relerred to tbe duly eBtabliahed oouita 
of juatioe in the oountry. 

Chaptcr I—SUPBEME COURT 

Section 182 

Tha SupTeme Cowt may, *>» ita diacretion, yrant apecial leave 

to appeal from any judgement, decrae, Jinal order or aentenee in 

any cauae or matter paaaed or made by any court or tribunal in the 

territory of Pakiatan •, protided th(U it ahould not be open to the 
Supreme Court to grant apedat leane to appeal againat any aenlence 
or order paaaad by any court or tribunal conatituted bg or under 
any law relating to the Armed forcaa. 

This aection depriTes the Supreme Court of tbe power to 
grant leare to appeal againat tho deoision of any oourt or tribu- 
nal conatituted by or undor any ’law relating to-the Armed 
.Poroea. In our opinion, thi8.reBtriotion ia againat tbe diotates 
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of jnatioe. If tte Supreme Ckmrt is to be the A&bI Court of 
jaetioe in oar ooimtry, there ie ebsolutely no reasoa why any 
body in the State, whether oiTilian or belonging to the Military 
or any oommon oitiaen ahonld be debarred from any aooeaa to 
that oourt for seeking juatloe thereform. If a peraon ia diasatia* 
fied with the deoiaion of Miiitary Tribunal why, aftor all, 
ahould he not haTo the right to appeal to the higheet Court of 
jnatioe t Therefore the foilow!Bg portion of Sectlon 182 dionld 
be deleted: 

**ProTided that.relating to the Armed Porces." 

Scction 186 

8vbjed to tho proomoTU madt by tht Federal Legislatwe tke 
Snpreme Conrt ahould, a» resptiis tke wkoleterritorypf PaHstan, 
mve the power to mahe any order foT the purpoae of aecuring the 
attendanee of any peraon, ihe diaoonery or produetion of any doeu- 
ment of tke ineealigaiion or puniahment of any oontempt o/ court. 

Thia seetion prorides for restrioting, through legislation, 
the authority of the Supreme Court to oall for any peraon or 
docament for purposes of eridenoe. Tbis olearly implies that lf 
the legislatore enaots any law to etop the Oourt from oalling for 
OTidenoee or doouments of a partiouJar nature, the Supreme 
Coort would be unahle to do so, howsoerer neoessary its exami- 
nation may be for purposes of dispensation of justioe. Aooord- 
ing to Islam, the Court has the right to oall for OTidenoe whioh 

is neoessary for the dispeasattonof justioe and it ia not per- 

missible for anybody in posseMion of snoh eridenoe to oonoeal 
it. Therefore, the foIlowlDg words occorisg in this seetion shonld 
be deleted : 

‘'snbject to the prorisioas asde by tbe Pedersl Legislstore.’* 
*iU8o, the followmg should be added at the end of the 
seetj^n : 

'^‘ProTlded thst the Executi?e sbould hare the right to re<iDest 
Ihe conrt to make proper arrsDgemeuts to easore the secreey of an 
evidence or docnment, the poblicity whereof is, in the opioion of 
Execativc, prejndicUI to the sarety sn j iutcgrity of tbe State.” 
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Ghapt«r II-HIGH COURTS 
Section 205, Cltime (2) 

Nothing i» Ihis paragraph thould be constrned a» giving to a 

Eigh Court any jwiadiciiouto quuAion any judgement ojan in- 

terior court which ia «ot othtrvi»* e*fcject to appeal or re»M»on. 

The eectioD ia intended to eurtiel the jnrisdiotion of a 
High Court to the 6£feot thet it ehould not qao»tion the jndge- 
ment of any snbordinate eonrt whioh is not otherwiee •nbjeot 
to appeal or reTieion. In onr opinion. this limilation upon the 
highest oonrt of a Unit is detrimental to the propet falfilment 
of the demands of jnetloe. A High Conrt shoold hare the Wlest 
powet to take oognisanoe of. and remedy, and shortooming in 
the dispenaation of justioe that may at any time oome ^ 
notioe in lespeot of its snbordinate oourts. Tberefore, fliis 
clanse shonld be deleted sltogether. 

PartXI 

8ĔRVlCtS AND PCBUO SSBnCĔ COUMIB810Ĕ 
Chaptei I—SERYICES UNDER THE EEDERATION 
AND THE UNITS 
Section 222, aanse (1) 

Eo Bill or amendment to aboliah or restrict the proteetion 
afforded to certain »ervant» o/tte Btate in Pakitan by Bection 197 
of the Code of Criminal Procedwe, 1898, or by Betiona 80 to 82 of 
theCodeofCivil Procedure.l908, ehouldbe introdueed ormoved 

intheFederalLegielatureoftheLegi»latureofa UnUwithout tke 

previoue aanction of the Bead of ihe Btate or the Bead of the UnU. 
aa the caee may be. 

In our opinion, this olause ie extremely objisjtionable. If 
the soryants ot the St.te ot P.ki.t.« .te pnblio wrT.nt. uid 
not the 8erT.nt8 ot the Heui ot the Bt.te or ot tho Heui ot tho 
Dnit., there i. no reuon why tho ri|ht ot the t6pte.ent.tiye8 
ot the people to more uiy biU or .mendmont to introdnoo .ny 
ohuigeinte8pootoi ,th.right., poirm.uid priyii.ge« oi moh 
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Berranta shoald be conditloiied by preTioua aenotion of the 
Head of the State or of the Head of the Unita. 

Aa a matter of faot it ia ignoble enough that eo Aagraatly 
unjust a proTiaion aa ia oontained in Seotion 107 of the Crimi- 
aal Procedure Code ot in Seotiona 8U to 82 of tbe Ciril Prooe- 
dure Code ahould be allowed to remain on the Statute Book of a 
free Pakiatan ; And it ia eeen more ignoble that in order to 
protMt theae Seotiona, the power of the legialatora ahould be ao 
reatrioted that they may not eren moTe, exoept with the pre- 
yioua permiaaion of the Head of the State or the Unita, a Bill 
to amend or aboliah any of theae proriaiona. 

Therefore thia clauae nnst be deleted. 

Part XII 

KLtOTIOSa 

It ia neoeaaary that it ahonld be prorided by mrtDa of aew 
section In thla chepter thet: 

(i) rt sbonld not be permissible fot tbe Heid of the Stateor 
the Head of the Units or Gorernncnt officlal8 to try to 
inSuence public oplnlon for or agaiiiat any party or per- 
son iu matters of election. 

(b) It abould not be permissible, in matters of election, for 
the Prime Mlnlster. tbe Chief Ministers. Ministers. 
Minlsters of State, Deputy Ministers aud Parliamentary 
Secretarles to use offlciaI resonrces or offlclal pressore or 
inSnence pnbllc opinlon for or against any party or per- 
son by means of offlcl8! resonrces or officiaI inAuence. 

(c) Scats falling Tacant in the Central or Unit Legislatnre 
should necessarily be Slled throngh by-tlection within a 
maximnm period of 4 months from the date of thelr 
falling racant. 

Section 234, Clanse (2) 

The theHon Commiaaion akould conaiat of the Ohief Election 
Commi8aio7ier and aueh number of other Election Commiaaionera, if 
•^”lf>f^theBeadoftheStatemayin hia diacretion from time to 


to ensure that the entire Eleotion Commission ia not ao oonati- 
tnted as to be piotege of the Head of the State, 

Therefore we propose that the poTtion ‘/and tht appointTtui^ 

.tn hia diaereiicn," ht anbstitnted by tbe following ; 

“aBdthetppolntmentor the Chlef Election Commissioner 
and othet Elcction Commissloners shonld subject to the proTiaions 
of any law made in that behair by the Eederal Legislatnre. be 
made by the Head of State tespecilvely In bls dlscretion and on 
the recommendation of Chlef Election Commissioner.’* 

With a Tiow to eneuring falr and freo eleotions it is also 
neccsaary to add the foIlowing at the end of Clanse (2) of Section 
234: 

“(1) The offlce or Cbief Election Commissioner riioald be a 
permanent one and he shoold be eDtrnsted not only with the work 
of general electlons in the Ceotre and the Units bnt also with by- 
elections in respecl of seats faliiBg vacant from tlme to time. It 
shonld also be hls duty always to maintaiD an up-to-date list of 

“(2) The statns of the Cbief Election Commissioner shonld be 

the same as that of a Jndge of the Snpreme Court and he shonld be 
snbject to tbe same disabilltles as have been laid down in Clanses 
(2) and (3) of Section 227 in respect of the Chairman of the 
Pnblic Service Commission.’* 

“(3) Only snch person shonld be appointed as Chief Eleciion 
Commissioner as has worked ns a Jndge of a Hi^ Conrt for a 
mininimum period of three yeani.” 
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SectioB 239, CUnse (2) 

The Ekction Tribunal ehould 6« t^pointed by the Bead of 
the State or the Bead o/ the Untt, u the case may be, tn Ais die~ 

This oUaM empowera tho Heed 6f the Stato «nd the Hend 
of the UnitB to appoint Eleotion Tribnnale in the Centre and 
the Unita reepectively. Ae stnted by ns in the oonteit of 
Section 23, thia ia detritnental to the free oondnot of eleotiona 
end therefore the erieting Cl&nM ehould be nibstitnted by tbe 
fo]lowing ! 

“The power to eppoint Electton Tribnnels for the Centre and 
the Unita shbnld rest respeetively in the Si^reme Conrt or the 
Hi^ Conrt conceroed as the case may be.** 

aOBBDULM 1 
LIST I (PEDERAL) 

The fottowiag additional Iteras shonld be inelnded in Llst Z ; 

(1) Thedetermiaation, co>ordination and direction of the 
edncational policy tn accord with the Directire Principlcs of State 
Pollcy and the estabishment of academic and edncational Institn^ 
tions. 

(2) Hie protectlon the bsiie Ideology and misslon of the 
State in accordance with OlrectiTe Princlplee. 

LIST n (PEDERAL) 

Item No. 3 

Preventive detention in the territory of Pakietan for reaeone 
conneeted wUh defence, external aj^aire or tke eeeurity of Pakietan, 
pereone et^jeeted to preventive deteittion under the authority of tke 
Pederation. 

LIST III (CONCraRBNT) 

ItemNo. 3 

Preventive dttention for rea^e eonneettd with tke maintenr 
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anee of public orSer, or the maintenance of auppliee and aernieea 
eaaential to Me eommuniiy ; peraona aubjecled to aucb detention. 

Item No. 3 as exUting in these two Lists U highly objec- 
tionable. The power of preventiTe detention as e^ercised up till 
now bas manilested itsell in laws like the Ssfety Aot and other 
Aots of similar nature whioh are not only repugnant to the 
8hari‘ah but aie also against commonsense and the uniTersal 



vooiferous in their protest against tbe use of laws like Safety 
Aot. Tberefore lf the retention of Itero No. 3 of Lists I and III of 
this Schednle U at all considered necessary, the lollowing must 
be incorporated somewbere in the body of Ihe Constitution. 

“If any person U detalned for reasons mentioned in item No. 
3, Lists I and III of Schednle I, he should be produced before a 
court of law withln 19 days of bU arrest and glven lull opportunity 
of delence and It ahould be the authority of the court alone ,to 
determine the perlod for whlch he U to be held nnder preveDttve 
deteotloa.” 

8CEBDULS II 

TABLE OF SEAIS—HOUSE OF THE PEOPLE 
In tbis schedule the Agure $8 in the column 'seats reserred 
for Muslims* agaJust Pnnjab should be substituted by 87 and a 
new column, Ueats reserred foc Oadianis’ shonld be added. In 
this new <ftolnmn, Agure ‘1’ should he inserted against Pnnjab. 

Hie followIng shonld be added to the notes to thls schedule : 
“(1) For filling up the seats of padianis in Punjab, QadianU 
of other areas in Pakistan should also be entltled to vote and 
shonld be eliglble for electlon.’* 

“(2) A Qadiani is a person who professes to believ« in Mirza. 
Ghlum Ahmad of Qadlan as bU religions leader.” 

This is a Tery important amcndment upon whieh we insist 
with a]I the emphaaU at our oommand. It is in no manner 





oare to tske oogniimoe of th« Hindo-Minlim proW™ until tho 

four oornera of uodmded India had bocome blood-Btained on 
aooountofthoHindn-Mu9limdirtotbanoos, Fot ont oonititn- 

tion-maket., bolooging to thi, oonntty a. thy do, it wonld be 

atragioblnndetthatth.,9honld t.fn.. to tak. notm. of . 
ptoblem whioh n.«i. an n.g«.t ^atTa. 

tim. a. th.y find th.t it ha. gtonm into a wild fit.. What ha. 
addod oon.idetably to tho deUoaoy of tho ptobl.m i. that whjle, 
ontheonohand, Q.dl.ni, ttytopo.. th.m«>lne. a. and mii 
wilh Mu.llm., on the othot hmid, thoy rtand not only . oof 
from,bnt a. tiT.l9of Mn.\im. by nirtn. of thelt .t.ed. taligiou. 
piaotloea and ooll«itlt« otganirttion mid openly dnb all tha 
Mnallm, a. •f.fit.'. Th. tommly .T.n tod.y li» in daolati^, 
thmn a minotity altogeth.t «>p.t.te ftom tha Mnrtim. h. 
b.en Fopo.ed b? ‘I»» ‘“o 

Simllatly, Ih. wotd. '.nd Qadlmii.’, .bonld be added tn the 
end of Seetlon 1 ot the Regott ol Minoiltie. Cnmmittee. 

The Report on Pondamental Rlgbt. too, whioh wa. pteaontol 
in 1950 and ha.tily adopted, mn.t bo amended to the effect that 
rte tollowlog pottion .ce.r.lng in Seetlo. 3 theteot 1, deleted i 
■eaeept in eaae ol mi .«tetnnl ot Intetnal thteat to the 
eoentlty cl the State ot othet gtnTe emetgeney.’' 

Tho abOTO proTiM ie intended to nuapend the tight of ’ 
iabeaa corpiu. Telamie SJotCob doeo not allow, in any oitonm- 
,tanoo, whatnoOTet, that any Muelim ot non-Muelim oitmen 
ehonld be deptiTod „f hi. tight to moTO th. higheat oontt fot 
rediesB ageinst nnwarranted detantion. 

It Is itlso oecessary tlint Sectiooa 4, 7 «nd 9 of the *Fonda- 
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Beotal Prindples of «o Islanlc State’ (Appendtx No. I) forinu- 
lated at Karaohi in JaDuary. 1951, by aocredited •Ulama of 
Tarioos sohooli of thonght are iocorporated at some snitable 
Place io the Coastltatlon. 

ADiieXiire No. 1 

In our opinion Seotion 4 ehoald read as under : 

‘‘In the event of an ob)ection being raised agatnst the 
interpretation and definitl<m of the Qur’an and the Stinnah, the 
matter should be referped to a Board of eiperts of Islamio Law 
(‘£7iomo.e./‘oi»«an) and the Legislature ahould be bound by the 
Terdiet of this Board." 

SimilarlyinCl4uso(l)ofSeotion 6 relating to the oom- 
position of the Board our ameodmenta are as under ; 

‘‘Pakistan Gorernment shonld eall for the name of the 
CTawd of Pakiatan from auch religious organisations of ‘Piomd 
as hare been working on Central and ProTincial lereli in a 
regular manner sinoe aftep the eetablishment of Pakistan and 
whoie organisations are iotaot up tilJ now and the Head of the 
State should Qotify thelr names.” 

Ifby theterm‘expert8ofl8lamic Law’ are to be meant 
•Ulama-i-Din', then thoy ehould bave this muoh of dignity and 
power that their rerdict is treated ilnal and decisive. We do 

not agree with the proposal in ite present form that just for the 
interpretation of the Qur’an aod the Sunnah ‘UlamS should be 
associated with the Supreme Court as it is futile that they 
should to asaociated with tho Jadges of the Supreme Court only 

fop the interpretstion of the QDr’aii and the Sunnah. However, 

if 'Ulama are appointed as Judges. t.c., Qadi8 to adjudicate 
npon important religious msttere whioh bocome an impending 
neoessity then it would be proper enough. 

Signatories :— 

Maulans Abul Hasanat Qadpi. 

Maulana Mohammad Abdul Hamid AI-Qadpi Badauni. 

Mufti Muhammad Sahib Pad. 
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Comments on the Draft 
Constitution of 1956 


AFTBR establiehmmt of tbe •eoond Oonstltnent 
Aiwmbly In 195« tho tuk of Conrtitution.meking 
WM reetsrted. Chaudhri Uahammad Ali preBented 
his Drart CouBtitution in tbe beginning of 1956, 
Uaulsna Uaudadi, in conmiltation with his saBociatea 
prepsred detailod oommeate on tbe Draft and for- 
mnlsted oonorete amendmente to it. 

Before releaeing theee oommente for publioation 
Maulana Maududi tried to aaoertain the riewpoint 
of other important aeotions of the oountry and wag 
eatiBfied that no material diiTereooe eiisted between 
their riewpoint and that of his own aa oontained in 
these commenta. Theae oomments and amendments 
are giren in the folIowing pages.— Editor. 






COMMENTS ON THE DRAFT 
CONSTITCTION 0F 1956 

Part II.—PONDAMENTAL RIGHTS 
Preveiitive Detention 

Ie Part II the lollowing things aro highly objeotionablo :— 
Under Artiole 7, Clauee (4) of the Conetitution Bill a party 
in power oan arm itsell with anoh represeive laws under wbioh 
it may detain a person for auy iength of time withoiit a trial 
and without providing him any opportunity for delenoe. Thia 
Artiole gives unqualided lioenoe to the Bzeoutive to detain 
anybody for three months without any let or hmdranoe what- 
aoever. And for a longer detention the only restriotion im- 
poaed ia that his easo will be pot up (eridently tx parle) before 
an Advi8ory Board. Now, if tbe Board, appointed for tbis 
purpose by the Ezeoutiye it»e)f, opines that there eiists sulB* 
oient oauae for shch detention, the OoTernment mey keep the 
aoouaed in jail for as long as it may desire. Uoreover, this 
Article authoriseB the maklng of laws under which people may 
be kept under detention for an nnlimited period of time even 
without obtaining the opinion of ao AdviBory Board. We 
may be eroused for this if we say tbat this artiole is muob 
more oppressi^e thao Article 22 of the Indian Constitution on 
whioh it appears to be based. Under the correapondiog Indian 

Artiole, the Ezecutive ie at least bouod to let the dtitnut know 

the grounde of his detentioo and to provide him with an 

opportunity to olarily his position before an Advisory Board. 

But bere, in our Islamio Bepublie, whioh should have been 

more liberal and just than a non-lslamio State, the detenut is 

iiot being given even that mooh opportunity. We are of the 

yiew that detention of a person without trial and without 

providing bim any, muob leas full, opportuoity to defend him- 

Helf is tbe very negstion of justice. Ae a matter of fact 

there should be no place for prev«Dtive detention in an Islamic 
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Conititution. Bnt if our ralers insist upon possessiDg 
tlue power it must neoesBsriiy by subjeot to the follbwing 
oonditions :— 

(t) that the person arreeted under any such law sball be 
produoed before a oouct of law within a period of 15 
days and a dehnite oharge bronght againet him ; 

(ii) he shall be aETorded fall Eaoilities of defenoe ; and 
(m) 0917 a oourt of iaw, if as to the guilt of the 

aooused, shall haTO the power to order detention and 
deoide the period for wbioh he should be detained. 
An Adrisory Board, eren if oonaisting of High C!ourt 
Jndges, oannot and shonld not, be giren the power to 
eipresa ex parle opinion against a ietenue on the 
basii of mete poltee reports and without hearing the 
other side. 

Restrlctioa oo Preedom 

ArtiolM 8, 8, 10 and 11 proTide on the one hand, freedom 
of speeoh, aasembly, association, moTement and right to hold 

inoperty, and oa the other, power has been reserTed for the 
tnaking of iaws whioh may impose all sorts of restriotions on 
these freedom8. fn this oonneotion too we may be eioused 
for the statemeut that these fonr Artioles of onr draft Con* 
stitution are muoh inferior as oompared with tbe oorrespond- 
ing Artiole 19 of the Indian OonstitutioD. While the Consti- 
tution of India allows the impositioo of only “reasonable 
restriotions” on these freedoms, our draft Constitution allows 
full liberty for the impositton of "any restriotions” on them. 
And this makes a world of diSerenoe in the two. It is eTident 
that if the word ‘‘restriotions” ia qualified by the word 
“reasonable” the matter beoomes justifiable and the eourts of 
the oountry oan nullify or set aside any restriotions whioh are 
not found to be reasonable. Oo the other hand if allowance 
is made for the impositioo of “any restrictions”, as has been 


proposed in the said Artioles, tbe matter will faJl outside the 











lo hold ood dispoBO ot ptoporty. It oon evo 
bheir property and orush them iu wheteTer meoiier 

Wt. IJierr/ore, demend ttol i« mr CoeeliteHo» Ihe ‘toorde 
“reoeonoSle reslrieliooe" thmU bt eoSeliloled /or ‘otiy 

Pert III—DIEEOTIYE PEmCIPLE: 0F STATE POLICY 


Tbe Question of Interest 

In Part III the following MBendmentB should bo made 

Aitiole 26 of the Conatitntion Bill ie eilent about the elimi- 
nationofB»6fl (intereat) while the oorreeponding Artiole of 
Cooititution prepared by the preTions Conetituent Aesem y 
proTided for the “eliinlnation of Riba as and when it may e 
poisible to do lo". Coneideted from purely lelamio point ol 
dew, praotieiag of Bi6a Is muoh more heiaoue a orime tban 
gambling, uee of liquore and proetitution. lelam Tiewe it 
with 80 muoh abhorrence that ite culprite baTe been glTen 
ultimatum of war on behalf of God and Hie Prophet. In faot, 
of no other ein euoh a eeriou. Tiew bae been taken by the 
BookofGod. What then is the reason for deliherately ex- 
cluding it from th'e DireotiTe Prinoiplee of State Polioy 1 
Sepaiation of Judiclary and Eiecutire 

- Arbicle 30 whioh proTidoe for the eeparation of Judiciary 
from the Exeoutire, doee not gire any time limit forthe imple- 
mentation of thie olauee. The former Conetituent Aesembly 
had fixed three yeare for thie purpose. Why should not that 
be adhored to 1 

Part IV : Chapter 1—THE PBDBRAL GOYEBNUENT 
The followiug proTieione of thie part ate objeotionable in 








CtmmerUs on the Drajl Oonatitntion oj 1956 368 

In olanse (3) of Artiole 32 it u pf07ided that notwithstand- 
ing the erpiration of bis term, the President ahall oontinue to 
hold offiee until his suooeesor enteta npon his offioe. No doubt 

thereis a similar proWsion in Artlole 68 of the Indiaa Consti- 

tutiott also but that can bo no argnment for its incorporation 



(even for ono single day without eleotion) of a person who has 
beenempoweredtodissolTeallandeaoho^ tho tbree Assem- 
blies whiob jointly oonstitute the eleotoral coUego for bis 
election. The President mnsl neoessarily yaoate bis offioe on 
the «piry of his torm. And in case the election for the Presi- 
dentship is not oomplete by the end of his term, the Tice- 
Prosident may temporarily take OTor his duties. And in order 
te aToid the possibility of both tbe offioes falling Tsoant at tbe 
same time the term of offioe of the President and the Tioe> 
Presldent may differ. (Por example, the hrst Tioe-President 
may remain in offioe for 2^ years). 

Pre8ident’s UnllmUed Powers 

Artioles 36, 37 and 49 empower tbe President to disaolve 
the National Assembly and dismiss the Prime Minister. Tkta 
is oboiottaly the way of dictatorahip and not of democracy. As 
proTided in the Bill the President will not be direotly eleoted 
by the p«opl«. but mdirsctlj b, tli» N.tionul uud Proyinoitl 
A.8«mblie«. And to gire him nn nnqu.liaed .nd unlimited 
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the oonntry into a hot*bed of ootupiraoies and intriguee, and 
an ambitious President with the support of a few ambitioos 
highups in the SOTrioes of tbe oountry oan at any time tum 
the Cabinets and the Assembiies into mere playthings. The 
eiperience that we hsve had in the reoent paet of the use of 
this power should be suffloient to open our eyes. The pro- 
yisions made under Artiole 36 to impeseh the President and 
remoTe him from offlee oannot be relied upon as an effisotive 
saieguard against this danger. On the oontrary, they may 
have a dismetrioally opposite effeot and may iacite a Presideiat 
to dieaolve the National Assembly simply to forestaU a move 
for his impeaohment. 

We, ther^ore, pUad that the Preaident should not at all be gipen 
the power to dieeohe ihe NationrU Aaeembly or diemiee the Prime 
Minieter. Ae regarde the Prime Minieter it ehould on ihe conlrary 
be egplicitly provided in ArticU $7 thai he ehaU coniinue in offiee 
eo long a« he enjoye the conjldenoe o/ the majority of the membere of 
the National Aeeembly. 

PresIdsnCs Aascat 

Artiole 60 aa propoeed in the Constitution Bill oan ore- 
ate ties in legislation. It ahouid be so worded as to provide 
that in oase the President wants to withbold bis assent to any 
Bill; he shonld make a deolaraUon to tbat eiTeot within 16 dsys 
and should return the Bill to tbe Assembly with his message, 
if any, within a period of 30 days, It sbould also be expUoitly 
provided that if the Bill is again passed by the Assmnbly with 
or without an smendment the PrMident shall give his asaent 
witbin a period of 16 days. Under tbe Artiole in its present 
form a Presideot may delay a Bill passed by the National 
Assembly for any length of time. 

Purthermore, it'is nowhore provided that the Preeident 
will eieroise his powers other than his disoretionary powers, on 
the advio8 of his Counoil of Ministera. Thie is s grave omiasion 
whioh shouid be reptiSed. 
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P»rt V.—THE PROYINCES 
GoTetaor’8 Powers 

In this part tho lollowing obanges ere neoessary 

Clause (6) of Artiole 69 empowe» the GoTernor to remoTe 
the Chief Mioieter of the Provinee from his offioe at pleaeure. 
AndClauaeB(i) and (2) of Artiole 81 authoriae tbe Governor 
to di8Bolve the ProTincial AaBembly in biB disoretion. The 
bestowal of theae antooratio pewere on the GoTernor ie as wrong 
aa the beitowal of theae power* on the Preeident under the 
aloreeidd Artiolei 36, 37 and 49. In faot euoh unhtnited powera 
of the Prorinoial GoTernore enhanoe the danger of dictatorebip 
in the oountry manifold. Undet the propoeed Conetitution the 
GoTornore are not to be eleoted by tbe people or eTen by 
Aeeembliee. They will be appointed by the President presiim- 
ably in hU disoretioo and hold offioe during hie pleaeure. It is 
not mentioned anywhere in the Bill tbat the President eball 
appoint or diamiee them on tho adTiee of hie Counoil ofMmiB- 
tere. Thue the GoTernors will be oompletely in the hande of the 
• Preeident who will eseroise oomplete eontrol OTer them. Now 
jnet imagine : the Preeident ie empowered to dieeolTe the 
National Aeeemhly. dismise the Prime Mlnieter at ploaeure and 
has the ProTinoiai GoTemore with the authority to diamiea their 
Chief Minieters and dieeolTe the ProTincial Aseembhes oomple- 
tely under hia thumb; furthermote, notwithetanding the eipira- 
tion of hie term, he oan logally continue in hie offioe until a 
Buooeeeor who oan bo eleoted by tbe eaid Aesembliee alone, ie 
there to enter upon his offloe. Dott it rtquirt awy aryument to 
makt one understand that vith tht htlp of theee pruoisions demo- 
cracy can be put to an end bg ont struke uf pe», and a period of 
eii montbs whioh can legally InterTene between the dissolution 
of Aseembliee and thoir re-elootion is 8uffloient for manoeuTring 
the elections tp the desired end I Will it be advisable to keep 
the door open for suoh dangerous possibilities ? Ther6fore, here 
too, wt phad that tht Oooernors should nol have the powers to 
disaohe iHe Fruvincial Assemblita or dismisa a Vhkf 
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The Ohief Miniaten muat continue in office aa long aa they 
enjoy the conjldence o/the magoriiy of their AaaembUea. 

GoTeriior*s AsMDt 

Artiole 88 does not make it binding on the Goyemor thst in 
oMe they wish to withhold their ssient to a Bill they shonld 
make a deolaration to that etTeot and retum the Bill to the 
Assemblies with their message within a Bpeoified period. More- 
oTer, no time limit is fized dnring whioh the GoTernor must 
assent to a Bill wbioh haa been reeonsidered and passed again by 
the AssembUes with or without amendment. Therefore, here 
loo, amendmejUa aimilar to thoae auggeated under Article 56 altould 
be made t» order io check undue delay »n the paaaage of BUla. 

Part IX.—THE JUBIOIARY 
A|veal Agalast Milltar; Coarta 

Artiole 170 empowera the Snpreme Conrt to grant speoial 
leaTo to appeal from any judgment, deoree, order or Bentenoe of 
any «ourt or tribunal in Pakistan. But it enprossly bars the 
Supreme Court eTen from lookiog into the deoisions and orders 
of the MiUtary Oourts and Tribnnala. This is «learly oontrary 
to justioe. If the Supreme Court is to be the fiaal repository of 
justioe in the oouotry, eyery aggrieTed person whether a eiTilian 
or a military man shoul^ haTo tbe right io appeal for redress to 
the Supreme Conrt if he feel8 tbat any lower oourt (oiTil or 
military) has failed to do him joetioe. So far as we are sware, 
both in England and in Amerioa the highMt oourts of appeal 
hsTe this power snd there is no earthly reason why the Supreme 
Court of s oonntry striTing to beoome an Islamio Republic should 
not be giTen this power. Therefoie, the words “other than a Court 
or Tribunal conatituted by or under any Uiw relating to the Armed 
Torcea” should 6e deUtedfTom tkia ArticU. 

AppointmeBt of Jadges 

Artiole 174 lays down that the High Court Judges shsll be 
appointed by the President 8fter oonsultation with the Chief 
Justioe of Pakistan and the OoTeraor of the Proyinoe to whioh 






High Courts to bo Tory ob)6otion*ble. If 
independent of the EsecutiTe, thete is no reason why the heads 
of the Proviaoial GovernmentB ahould have anything to do with 
theappointmentortheHighCourt Judgeswho have to 8afe- 
guard the righta Qf the people agalnst the Provincial Exeontive 
also. Tt ia wrong in principle as well as derogstory to the dig- 
nity of the High Court and may even eieroise an unboalthy 
induenoe over the Court’s powers to dispense justice in a free 
and unfettered manner. Therefor6, the word$ “the Ooternor o/ 
the Proviwe to whieh the appointineni relatee" should be deleted 
/rom Article 174 {/). 

Part XI.—EMERGENCY PROYISIONS 
In thiB part of tbe Bill the followiiig ArtioJei are objeotion- 
able and should be propecly amended :— 

Saspeoslon of Puodameotal Rigbts 

Artiole 200 empowors the President to suspend certain or 
eyen all the fundameatal rights as well as the right to move any 
oourt inoluding the Supreme Court for the eDforoement of rights 
oonferred by Part II of this Constitution. We ore o/ the opinion 

thatthis.inconjunctionwithcertainolherArlicUs of thte Con- 

stitution completes the sc&eme which makes the eatabhshment of 
dictalorship possible at anp moment. Just imagine the state of 
things : the President dissoloes ths Cenlral and the Prouincial 
Aseembliea and dismiases ihe Ministers ■, if the peopU try to pro- 
test against thie he proclaims an emergency and imposes “any 
resirtdtons” on /reedom of speech, eTpression, assembly, asaocia- 
tion, procession, and puts behind the bar “tke more dangerous 
eUments” including the deposed Ministers and injluentialmem- 
bers afthe Assemblies ; banstke parties, if any, tn the couniry 
and conjisctttes all their property. And if the peopU try io knock 
the door of judiciary for redresa, the President under ihis ArttcU 
euspends even this righl of the peopk and this power of the 








of ataging thia show of demooraoy I The best thing in this oase 
wonld be to just eleot sonte angei ae Preeident and entruBt to 

him with falIcongdence«li-th6jDdioia), eieoutireandlegisla. 
tiv6 powera for life and then beeeeoh him to nominate another 
angel to suoceed him after hia daath. 

We are fully «lire to the need of aetting some aort of reat- 
riotione on the faadamental righta aad of the neoeuity of em> 
pwerlng the Eseoutire, io times of emergenoy. wlth powera 
wider thaa those enjoyed by it in pormal times, but no humaa 
being should be giren such absotute powers a little miauee 
wher6of may endanger the rery fre6dom and liberty of the 

Proclsmatloii of Emergency 


Under Clause (2) of Artiole 203 it baa been prorided that 
the ralidity of any proolamation of emergency ahall not be 
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"other than the Supreme Court'’ ehould be addod ai the end of 
Clauee (2)ofArticle 203. 

Part XII.—GENERAL PROYISIONS 


lalamic ProTislons 

Chaptor I of thia Part deala with the lalamio ProTisions, 
and Article 205 formi the only basia an which will reat the 
posBibility or otherwise of eatabliehment of an Islamio Ordor m 
the oountry. Therelore. tWa Artiole deBerres onr special atten- 
tion and it ie our duty to oarefully oonsider whether this 
Artiole helps and if to, to what eitont, the achieToment of the 
objootiTe whioh ‘prompted the demand for an Islamio 
Constitutios. 

Olauae (1) of thia Artiole deolares that 'no law shall be 
enaoted whioh is repugnant to the Injunotions of Islam as laid 
down in the Holy Qur’an and tho Sunnah and the eiiitiog laws 
ahall be brooght into confotmity with such ■Injunctions’. This 
proTision in ibseir is no doubt most Batisfaotery. Bnb the 
following Clause (2) lays down that eSect shall be giTon to the 
proTlsions of Clause (1) ONLY in the maoner prorided in Clause 
(3). And Clause (3) is as under 

“(3) WithinoneyearoftheCoastjtution Day, the Presi- 
dent shall appoint a Gommiesion 

(o) to compile, in a saitable form, for the guidance of the 
National Assembly aad Provinoial Assemblies suoh 
Injunctions of Telam as oan be giTea legislatiTe effeot, 
and 

(b) to make recommendaWons 

(») ss to the Bteps and stages by whioh the Injnno- 
tions of Islam should be giyen effeot; and 
(»•*) as to the bringing of the existing laws into oonfor- 
mity with the said Injunotions. 

The Commission shall snbmit its’ final report within 6 years 
of its appointmont, or may submit any interim report earlier. 



Tht laldmic Law and Conatitution 
The report. whether interim or final, BhalJ be laid before the 

National Aesombly within 8ix months of ita receipt, and the 

Assembly-after oonsidering tbe report shall enaot laws in res- 
peot thereof.” 

When we ponder over the prooedure enumerated in Clause 
(3) of tbis Artiole we feel that this Clause takes away almost 
all that was prOTided for in Clanae (1). 

In thia seheme the following fonr .drawbacks are quite 
eTident:— 

Firatly, eTon after the CoiutitutioD Day for at least 
seTen years there will be 'ftjll liberty* for the making of 
laws repugnant to the Holy Qur’an and the Sunnah and 
Clause (1) of this Artiole with all ita oomprehensiTeness 
will not be able to affect suoh legislation in the oonntry in 
any way. 

Stconily, eTon after the iapse of this period ef soTen 
years it will not be open toanybody to oballenge any law 

in any ooart on tbe ground of its repugnanoy to tbe Qnr’ah 
and the becaase the word “ONLY” in Clause (8) 

prohibita that also. 

• Thirdly, the Injunotions of tbe Qur’an and the SannoA 
once compiled by the Commission appointed by the Presi- 
dent, will presumably serTe as the sole aouree of lalamic Lau> 
and it will not be open to argne against any law from ont» 
side it eTon on the basis of the Holy Qat’an and the 
Sunnah, as the word ‘‘ONLT” appearing in Clanse (2) will 
preclude that also. 

Fourthly, it is true that ofter sii and a half years the 
report of the Comniission shall be laid before the National 
Assembly, but it will still depend on the sweet will of that 
Assembly as to what eitent it shonld take cognieance of 
that report in enaoting laws. and how long it shonld take 
m bringing the eiiating laws into confonnity with the said 
'Djnnctiona. 
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These ue the reMona whioh oompel ub to aubmit that the 
proposed Artiole in its preBent form inatead of meeting the de- 
oiaiid of the people for an iBlamio Conatitution praotioally 
amounte to an attempt to hoodwink or at leaat delay it for an 
unknown period. We do not at ail allege tbat thia ia the result 
of any auch deliherate attempt. On tho other hand we are 
oonadent that the framera of thia Bill had no suoh intontion. 
Tbereforo, we hope that they will weloome auggestiona to make 
this Artiole mote efFeotiva and practioable for aeeuring the 
desired end. It ia with this and in Tiew that we auggeat the 
following form for this Artiole :— 

■‘Article 206. (1) No law ahall be enaoted wbich ia 
repugnant to the in jnnotiona, direotiTea and the baaio tesch- 
ingBof tho Holly Qur’aa and the Sunnah (hereinafter 
referred to sa the Injunotions of lalam) and if any objeo- 
tion ia raiaed in any legialatnre that a Blll or any part ef 
it ja repugnant to the Islamie Injnnctions, it ahall be 
deeided upon by the majori^ of the Mualim members of 
that Aaaembly. 

(2) In the caso of Money Billa e£feet ahall be giTen to the 
prOTiaiona of Clanae (I) of thii Article in the manner 
preaoribed in Clanse (4) below. 

(3) The eiiating lawa aball be brought in oonformity with 
the lalamio Injunetione, in ihe manner preaoribedr' in 
Clauae (4) below. 

(4) Within a yoar of the Constitution Day the President 
shall appoint a Commieaion oonsiating of equsl number 
of eiports of lalamic lawand eiperta of modern law 
snd adminiatration to :— 

(o) oompile in a auitable fonn an authentio code of 
lalamio Injunotiona for the guidsnoe of the Nation- 
sl AaBembliea, and 
{b) make reoommendstions : 

(i) as to the atepa and stsges by whiob ClsuBe (1) 
of this Article may be applied to the Money 






The annual reports of the CommiBsion eball be presentod 
before the National Aasembly vithin 8ix months of their 
receipt and the Asaembly, after studying them, shall enact 
suoh laws as may be neoessarj under Clauses (2) and (S). 
The Clause (4) of the ezisting Article 205 may ba numbered 
as Clause (6) and tbe laat explanatory note retained as 

Our abore^mentloned proposal, oa the one hand, solTes all 
tboae diStouIties for the eolution whereof suthors of the draft 
Constitution hare worded Artiole 206 in ite present form and, 
on the other hand, it does away with all the drawbaoks that wo 



deoiding suoh disputes. Auyhow, if the members of the Consti- 
tuent Assembly are not at all prepared to acoept this ptoposal 
then only acceptable solution ia to leave it to tke dtciaion 
of the majority of the total nunber of Mnslim membeTe of the 
Ltgislature, 
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PART Xn : CHAPTER V—MISCELLANEOUS 
Th© foltowing Artiolea too, aro objeotionable and shoiild be 
anitably amended 

Martial Law 

Artiole 214 will, for the drot time in our oonatitutional hia- 
tory, confer constitutional baais for the impoaition of Martial 
Law in the conntry. Eyen tn the Britiah daya the Constitution 
waa silent in thia reapeot. A proviiion in the Constitution for 
the impoaition of Martial Law ia not objectionable in itself, 
what ia being objeoted to ia the way it ia being prorided for. 
On the one hand the Article ia ailent as to the oiroumstancea in 
whieh Martial Law may be imposed, and doea not impose any 
reatriotiona on ita nature, eitent or duration, and on the other, 
it empowers the parliament without any restriotion not only to 
lndemnify «ly person in reapeot of any act done during Martial 
Law but also to Talldate all sentenoes pasaed, punishmetits 
inAloted, forfeiture8 ordered or other aots done by the Martial 
Law authorities. Tke fact beeotM4 all tht more painful whtn u>e 
obKrte that our conetituion-malere do not eeem prepared to allow 
ev$n 04 much latitude to their own naiion as its British con^uerore 
allomd it in the worst of times. Regulation 10 of 1804 which 
the British GoTernmont ptomulgoted at a time whea it was at 

war with the people of India, empowered the GoTernment to 

impose Martial Law only in tbe lollowing two cases 

(*) Inoaae of war, or 
(tt) open rebellioc in the coantry. 

And 6Ten under theie oiroumstanora it permitted the mili* 

tary courts to try only those persons who were arrested while 

taking part in an armed roTolt against the GoTernment or were 

oaught' openly helping the enemy. With the eioeption of these 
two types of people, with respect to all others, howsoeTer 
seriously iuTolTed, Lord Wellesley issued clear instrnotious that 
the military oScials oould only arrest and detain them for 
deliTery to the ciTil authorities for trial. MoreoTor, Indemnity 












(1) Only thoae aota shouM be allowed to be idemni- 
fied which mey hsTe been performed in gooid faith asd were 
Deoeeearjr for tbe reatoration of law and order. 

(S) There ehould eitber be no proTision for Talidatios 
of seoteoees, puDiahmeota and oonSsoatiODS inSieted or 
ordered by the Uartial Law anthorities or a rigbt of appeal 
agaiast them in the High Conrt or Supreme Court must be 
granted ; and 

(3) At the end of tbis Article, the fo]lowing clauaes 
should be inserted ;— 

(a) Martial Law can be imposed througb a proclama- 
tion bj the President: 

(t) in case of open rebellion in the oountrj and 
when the ciTil aathoritiea haTe failed to restore 
order or, 

(ii) in times of war for purposes of defence. 

(&) Martial Law shall remain in foroe onlj so loog as 
the oiTil anthoritiea are not able to take oyer the 
administration. 

(c) The Martial Law authorities shall do no more than 
the restoration of law and order, 

(d) The Martial LawOonrts shall haTa no jurisdiotion 

OTer oiTiliaa unless arrested in an armĕd 
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rerolt or foaDd aotaally helpiag the enemy. 

(e) Uertiel Law regulation or orders Bhell not appl; 
to aots done before the promulgation of Martial 
Law. 

WITHOUT THESB AMENDMENTS THIS ARTICLE 
CANNOT BE AOCEPTABLE. 

Artiole 216 giTea absolate powera to the Preaident to par- 
don or oommute aentenoea paaaed by an; oonrt or authority. 
Thi8powerof thePreaident, too should be eieroisable within 
the limits preaoribed by the Holy Qur’an and the SannoA. This 
waa what the lormer Conatitutent Assembly had prorided in its 
dralt and there is no reaaon why the preaent Asaembly shonld 
depart from that. 

Part Sll: CHAPTER 6—INTERPBSTATION 

Oatb 

Artlole 224 laya down that where under tbe Constitution' a 
persoD is reqaired to take or eubaoribe an oath, be may make 
and subsoribe an aSrmation. Tbie Artiole sbould apply to the 
non-MuBlims only. A MusUm must take the preaoribed oath. 


after the word “peraon” tn thU ArticU . 

SECOND SCHEDULE 

.Tbe formB «f oath proposed herein require rerision. Many 
important oomponents of the oatbe preaoribed by the prerions 
Constituent Asiembly haTe been omitted from the form8 pre- 
scribed by this Soheduie. There is no reaeon why the Muslim 
signatories should aToId the taking of these oaths. We, there- 
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FOURTH SCHEDULE : PART II 
Disqualifications 

All persons sentenoed to two or more years of imprison- 
ment haTO been diaqualified for being eleoted as members of the 
National and Frovincial Assemblies. Thia diaqiialifieation ahould 
be limited to anly thoae peraona who may have been impriaoned for 
eommiltiny any offence ''inmlting moroi turpitude.'’ The former 
Oooetlutent Assembly had aooepted (his propoaal in the pro> 
posed draft. 

SOME ADDITIONS 
Pacts and-Agreeinents 

It should be eipressly proWded in the Constitation .that 
Paots and Agreements with forejgn oountries shall be plaoed 
before the Parliament for approTal and ratifioatlott. 

Geneial Elections 

The Coastitution should also lay down the time-limit 
within which after the Constitntion Day, general eleotions shall 
be held throughout the oountry. 



Appendix IV 

Comments on 
1956 Constitution 


The Seeond OonBtitnenb ABsembly of PekistaD 
pasMd ‘The Conatitation of the iBlemie Republic of 
Pakieban’ on 29th Pebruacy, 1986 and the Governor- 
General gavo hia assent to it on 2nd Maroh; 1950, 
Thie Constitntion was onforoed from 23rd Maroh, 
1956. Maulana Maududi’B yiews on it can be known 
from the Beaolution moved by him in and adoptod 
by the Majlis-e-Sbura (Central Exeoutive Council) 
of ei-Jamaat-e-Islami, Pakistan on 18th March 
1956 in Lahoro. Because of ite hiatorio ralue this 
Besolution (whioh wls released to the Presa in the 

form of a statement of the Baid Majh-) roproduced 

hera in this Appennii,— Bdltor. 




COMMENTS ON 1956 CONSTITUTION 


LAHORE, Maroh 18 ; Majlis^Shoray Janiaat>e>Islami, 
Paldstan, has issaed the fb]lowiag Press Statemeat on Pakistan’B 
Constitutioo : 

MAJLIS-E-SHURA, Jamaate-Islami, Pakistaa, offers 
thanks to Almighty God that after a long stmggie stretohiag 
OTer eight years and pasaing through rarious dangerous stages 
the que8tioa of the fatare Coostitatioa of the oountry has, at 
long last, been settled in a manner whioh, to a great eitent 
the aspirations of Islam-loTtog democratio people. In epite of 
all its drawbaoks the Caaatitution of the Islamio Repnbiio of 
Pakistan as passed by the Cimstituent Assembly on 29th 
Pebruary and assented to by the GoTemor-Generai on 
2nd Maroh, 1956 is for sereral reasons aooeptable and 
satislaotory. 

Pirstly, with the ooming in foroe of this ConstitutioD the 
period of our alarery in this oonntry fioaIly oomes to an end. 
Tbe sorereignty that was traoBferred to ns in Aagust 1947 from 
the British Parliameat, did not direotly derolTe on the people 
of Pakistan. Instead of that it was entrusted to the Conitituent 
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thoreafter with the GoTerDor^General. Now the asaent of the 
GoTeraor-General to the Conetitution of Pakietan ie tanta- 
monnt to an aot of redeemlng the mortgaged freedom of the 
eonntiy after whioh we are, now for the first time, to really 
hare onr share of the bleasinga of freedom. Conse^uently, 
shonld snoh an opportnnity preeent itself eren with some dis- 
oonnt, no well-wisher of thia eonntry will re^nse to arail of it. 

Seoondly, the Preamble of the Constitntion, its DirectiTe . 
Prinoiples and Artiote 198 of the Conatitation haTe fiDally and 
noe(]aiTOoally aettled the 8-year old struggle between the 
.Islamio and anti-Ialamio trends in faTonr of the former. And 
the fact that the Aitare syatem of life in'tbiB oonntry has to be 
shaped on the baaia of lalam and that tbe Qnr'in and the 
Sunnah shall erer reign anpreme here has been so firmly em- 
bodied in the Conatitutioa of the oonntry that no worldly 
power ahall, Ineha Allak, be able to obliterate it. Thia in 
itBelf ia a great riotory for whioh all AMe-Ijnan (belieTers s.s., 
Mnallma) sboold feel felioitated and thank Almigbty God, 
After nearly 200 years of domination of‘Kufr’ it is for the 
flrst tiom that the soToreigaty of Almigbty God and the legal 
snpremaoy of High faitb (Dm) bas been aoknowledged in onr 
CoDStitntion. Again, it is for tbe Arst time that this epooh- 
making deoision has been inoorporated in the Constitutiou of 
tbeState that un-lslamio laws wil! not be TsJid, that all lawsof 
the British period will be brongbt in oonlormity witb the Qur’an 
and the SunnoA, and that no legislation whioh is repngnant to 
the Holy Qur’an and the Sunnah shall be enaoted in futare. Not 
only that, it is for the Erat time after the Khiialat-e-Bashidalt 
that the goTernmental authority of an Iilamic State has passed ^ 
into the Hands of the oommon peopJe instead of royal familie8. 
This great reTolntion has indeed obanged the conrse of history 
and has giTen birth to new era whioh, if we desire (and God 
helps us) oan, with the graoe of Qod, be turned into a seoond 

golden age in the history of Islam. No doubt, the method of 

implementing these proTisions is not commensurate with their 

grandeur ; and it is a pity tbat the methods of making these 
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prorisions e£FeotiTe as suggested bj the Isiamio puties baTe 
not been aooepted. Farthermore, the methods proposed in the 
new Constitatioo is snoh aa will be eSeotiTe onlj if ri^ht sort 
of persons are eleoted by the eleotorate. Anyhow, if the 
Islamio ideology ia sapported hy an awahened and strong 
publio opinion, snd the people oontinue to retnm snch re- 
preaentatiTes in the ooming eleotions as are oapable of and 
determined to work for lalam, then oTen this method oan be 
utilised to aohiere auoh reaul^ aa would tranalorm Pakiataa 
into an ideal Islamio State in a few years. 

Thirdly, from a demooratio point of Tiew too the Conatitn- 
tion ia to a large extent sati8faotory. The balanoe between the 
EieentiTe, the Legialature and the Judioiary haa been almost 
egnitably and fairly maiotained ; in the form of an Eleotion 
Commiasion, a Tery good prorision has been made for holding 
eleetiona 5 proper oheoka hare been proTided to prerent tbe 
politioal partiea from nnduly ioteriering with and induenoing 
the SerTioea ; and not muoh niggardHness bas been shown in 
MBoeding the fandamental righta to tbe people and gnarantee- 
ing their enforoement. Although along with these bright 
spots the ConstitutioD has a good many objeotionable featnreB 
alao—some of whioh are Tery dangeroua indeed—for instanoe, 
preTentiTe detention, oomplete euapension of fuodamental rights 
during an emergonoy, unlimitod powers of promulgating 
Martial Law and enaoing indenmity laws di8quBlifying a person 
sentenoed to imprisonment of two years or more from being 
eleoted to the Assembly itrespeotiTO of whether he may haTe 
been sentenoed for commiUing an oiTenoe inTolTing moral 
turpitude or on politieal oharges, and absolute powers of the 
President to grant pardon and reprioTe which may OTen 
transgress the limits presoribed by God, yet aU theso and 
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tratioa of the oouotry withoat tho i Jp of repressiye laws and 
andue authority and thereby remore theie black spots of the 
Constitatidn. 

Pourthly, this ConstitutioD has to a rery great eitent 
sati8factorily settled the oontrorersy orer the distribntion of 
powers between the Centre and the Prorinces whioh had been 
raging for a long time and whioh had particularly created dan- 
gerousoonditionaia EastPakieUn. The distribution o^powers 
has now been effeated in suoh a balanced manner that, while 
the Prorinoes haro been giren praotically all the neoessary 
powers, the Centre has not been allowed to be weakened so as 
to endanger the solidarity of the oonntry in any manner. All 
the same, if «perienoe shows any defocts in this distribution 
of powers and the practioal reqairemontB of any psrt of the 
oountry oall for a ohange therein suoh a ehange will aot 
be rery diffiouU due to the flexibiJity of the ConstitutioD, 
Henee no present or futute defeot of the OonstitutioD oan be 
reasonably made a ground for rejeoting the wbole of tlie 
Oonititutioo. 

It ii for these reasons that Uajlis-e-Sbura of Jamaat>e- 
Islami, Pakistan socepte thie OcnstitutioD and would also 
adTise all well-wishers of the cuuotry to aooept it in all sin- 
cerity. At the same timo the Majlis appeals to all those 
people who are aniious to see Pakistan develop into a fuli- 
Aedged Islamio State, that. in order to ensure the suocess^ul 
working of this Constitution and to make it an effeotiTe 

meana for the achierement of tbe real objeot in riew, namely 

the establisbment of the Islamio Order, they shonld continue 

working with the same unanimity of opinion and unity of 

aotion whioh has brought this suooess to them in their strnggle^ 

for the ftaming of an Islamio Constitution. 

The Constitutiott would produce no uselul results unless 

and until onr entire social set-up, with all its rarious oom- 

ponents, is morally prepared to see that the Constitution does 

work as a suooesslul Islamic Constitution and unless our 
masses derelop the ability to eleet the right type of persons 
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tranBUtiiig it into «otion. Tbit oalls for oonoorted effort« on 
tlw pert of »11 Binoere MnalimB. Mutnal reorimin»tic«B 
amobgat - Tarioua gronpa orer petty trifleB would prore dis- 
aBtrouB. Unity and aolidaritj are »11 the more neooBaary now 
eapeoiallj »s an all-import»nt conatitntion»] iaBoe, tlie n»ture 
of eleetoratea, atill remainB undeeided. And thia qneBtion 
baa not only been left undeoided to be taokled by the XalionaI 
ABBembly only, but it haa beea mode inonmbent upoa the 
ABBembiy to aBoertain and oonaider the eieWB of the Pre- 
Tindal ABsemblieB alao. In thia diaoonoerting atate of aff»ini 
thoBO who atand for an iBlamio Oonotitntion oannot in any way 
affbrd to relai their efforta »t this stage. We shonld »11 stond 
as one mon and work hard to see that the isBne is oonolnsiTely 
deoided in f»Toar of Beparate eleotorate »nd the designB of 
introdooing the Bystem of joint eleotorate are bnried deep 
onoefor»ll. This wonld be impossible of aohieTement nnleas 
publio opinion is ao thorongbly mobilised against joint 
deotomte in Pakistan as well as in West Pakiston that none 
bnt thoae prepared to oommit politioal snioide ahould dare to 
rote for it. 



Appendix V 


White Paper on the 
Problem of Electorates 

THB PakiBtan isiuad a "WWt» 

Paper on the Problem of Eleotorates” in Janaary 
1968. Aa thi« dooament haa becene » part and 
paroel of the politioal hietoiy of Pakistan and aa it 

presentB the eleotorate problem in ita manifold aspeots 

we deem it adviBable to include it ae an Appendi* in 

the present ^olume.— Sditor. 






WHITE PAPER ON THE PROBLEM OF 
ELECTORATES 



roots. Tlisy h.rs n<j fsith iD ths losdsrthip. Thsy hsrsT 
Is^H »f ''"‘»8 ‘Wt ■>*» 

ftal representatiiMH in an A/t»...» __j . • . 
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tboir separate entity uid in 1906 demanded separate olector- 

ates. The demand was acoepted fin 1009) and despite all the 

moohinations and manoearrings of the Hindus, the Muslims 

succeeded 8afegarding this s^ratam. Mr. Jinnah’s famous 
Fonrteen Points inoluded the demand that “the representation 
shonld oontinue to be by means of separate eleotroates. as at 
present” and a ^nrther eluoidation of the point was made in 
the fifteenth point added later on. whioh nne^uiTocally deolar- 
ed that the system of “Separate Eleotorate is ineyitable”. 
This demand was not based merely on any time-bound regard 
for politioal proteotion but was definitely an outoome of the 
realisation of the separate nationhood of Muslims. It is olearly 
borne out in what Qnaid-e-AKam said in HoTember, 1915 : 

“We (the Hindus and Muslims) are diSTerent in eTery- 
thing. We differ in our religion, our ojTiIir.ation and 
oultnre, our history, language, our arohiteoture, muBio, 
jurlaprudenoe and our sooiety, our dress—in every way we 
are differoat—Ws cannol get together tn ballot box". 

Tbat is why after partition the iseue naturslly remained 
settled. People neTer had eTon the sltghtest idea of effeoting 
any ohange in the syatem. Eleotions in the Punjab, X.W.F.P,, 
Sind and Bast Pakistan were hold oo this baais. The Liaquat 
Ali Khan Report (1950) presented this prinoiple. The Nasim- 
nddio Report (1952) was baeed on it. Muhammad Ali Bogra 
Report (1951) enTisaged thie Tory prinoiplo, In the East 
Pakistan elections. held in Maroh 1951, no referenoe was made 
to it and the twenty-two points of the United Front do not 
mention it direotly or indirootly. The prinoiple of parity was 
adoptod during this period but no mentioa of any change in 
the prinoiple of eleotorate was made in that either. After the 
dissolution of the Arst Constitueut Assembly Mr. Suhrawardy 
joined the oahinet and got the principle of parity accepted by 
his East wing oolleagues, bnt not the slightest referonce was 
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ms of PakistaD and evea in their politioal einles it nerer 
arose for reoODsideration. Kor 'was this issue linked np with 
any other qne8tion. he that of Parity or Oae Unit or any 
thing else. 

3. It may be asked that if thit ia so then how and wh«i 
did this qQeation arise and asanme so mnoh importanoe 1 

The faet is that the Hindne baTo been trying to impoae 
joint electorates over the Muslims of the anb.eontiDent from the 
rery outset. Like ns, for them too the ptoblem of eleotoratea 
ia an ideologioal issne. They want to ereot the polity on the 
foundatiooa of aeeuUirUm and Urritorial nationaliem, and joint 
eleotorate ia an importaot and effeotiTe deTioe in their aoheme 
ofthings. Kot only that; tbe aystem of eleotorate is of sig* 
nidoant imortanoe in a modem staie. It aets as the Tery 
foundation upon whioh the politioal institutions are based. It 
is an iotegral part of the politioal Btmetore and oannot be 
detaohed from it, beoause it is the ladder by means of whioh 
tbe politioal leadership emerges in a modern polity and oon* 
trols all tbe organs of the state. Hiodus lealised this signi* 
Sosnce of the electorstes snd fougbt tooth and nail against 
the Muslims’ demsnd for separate eleotrorates, so mnob so 
that when the Muslims auooeeded in gettiog this demand 
aooepted in 1909, they deroted all tbeir energies to nndo it. 
And when tbey formulated tbeir draft eonstrtution of the 
oonntry in the form of the ‘Nehra Report’, they incorporated 
therein the principle of joint eleotorates and were not prepared 
to effeot any ohange in that, 

Deapite the partitjon of the oountry snd the Tindioation 
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'‘Befor6 we ooold aeaame the reias of offioe, non-Mos- 
lim. .tartod pnUing ont of P.ki.t.n. whioh ,nb..qnent 
0TOnt.h.Tepr0Ted, w..p.rtof « weii.otg.nisod pl«n to 
oripple P.kiet.n”. (Ootober 1947). 

■'We h«ve been the nietima of . doeply i.id end weli- 
plannod oon8piri>oy oieontod with ntter di.tog»id ot the 
olement.ty ptinoipie. ot honeety. chiv.ity »nd honont . 

(Ootohor 1947). , , , 

‘■Minority Commnnitio. muot not by merowor a n 
by Ktion. Bhow thi. th.t th.y .ro tmiy loy.l »nd they 
mnat mako maiority oommnnity foei thet they »re me 
oitiaensot P«ki.Un”. (Jnne 1943). 

■'It i. now perteotiy obiion. th.t, haritil faiUd U 
nr.eenl Matlira,frara ockieeinir PaHilaa, IhM. agtrtca art 
,o„ ireino lo diwnpl Palittaa fram ailhia by ,at,i.oa. 
propojondo .imed «t setting brother Mnsiim .gmn. 
hrother Mnoiim.”. (Maroh, 1948). 

Thna, in«te«dotr«oonollingthom»lv..to the b..io ideo-, 

logy on whioh P«ki.tml 1. baaed, they bogon to ...eil it nom 
within. They lcied to c.i.« th. .log.n ot ioint el.otor.te. on 
the flrat opportunity thet they got. In 1951 when an amen - 
ment to tho flfth .nd «iith whednlo of tbe Goiemmmt of 
Indi. Aot, 1936, wi» bolng di«io.m!d in tho Con.tituont 
Aeeembly md tho pcinoiple of miolt .nffr.go w.a belng^opt- 
ed Hindu le.dor. girdod op their loin. eod Mr, B.) Itnm.r 
Chokr.v.rly, withont p.yingMy hoed to tho relev«noy of the 
iMae, deolared : . . • • n 

“Sir we »11 wmt—eepeoially tlie minonties—jomt 

el«itor»tos aoroatyiaSiadbalaUoia EattBeanal. Bnt 

I find th.t «n import.ot omisoion.Tho more of the Biil 

Bhonld »1«. h.ve mov«I for th. .y.tom of joint .Imdor.tes 
•thrtnt reaerTstion.I w»nt lo raiie here tbe question 
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despite tlie fai!ure they ooDtinued their campaign siDglehandod. 
Then oame that uafortonate period of our history when politioal 
wranglings and power-politio» diridad the Muslims into half-a- 



Central as well as Eaat Pakiatan Ministries were formed with 
the Bupport of the Hindus. And the Mnslim parties whioh 
joined these Ministriea were prepared to barter away eTen the 
ideology of Pakiatan for the Totes of the Hindua I Mr. B.K. 
Das, leader of the Congress Party, while giring reasons of 
their partioipation in GoTernment said on September 6, 1966 ; 

‘*The Pakiatan Hational Cbngress bas tbroughoot bera 
dghting for the aoeeptanoe of the prinoiple of Joint Eleotro- 
ratea and a eonstitntion for the oountry fnlly demooratio in 

ontlook.At present, howerer, there are Bigas diaoemible 

that the reaaonableneas of our demand from the standpoint 
of the larger interests of the state stands reoognised by the 
parties as they haTe reoently emerged in both tbe wingB... 
W« were ea^ lo tale odMntoye o/ the cAani;ed circunutancee 
and deoided to work in oo-operation with all sections and 
oommunities”. (Daum, Sept. 6, 1966). 

That was how and when the eleotorate isane wss raised. 
And it was done at the instanee of Hindns and Hindus alone. 
The “ohanged oiroumstanoes” were more congenial to them and 
they ''took adTsntage” of this situatioo. Now they had with 
them from amongst the Muslims themselTes oertain adTooates 
of their yiewpoint. 

4. On the yery firat signs of this deal Jamaat-e-Islami 
raised its roioe against it. Manlana Maudndi wamed against 
this secret compromise and aeked the people to dofeat this 
maohination of the saborteurs. On 2nd September 1955 he 
issued a statement against this raoye and oondenmed it in un- 
equiTooal terms. In Noyember, 1956, on the occMion of the 
Aunual Conferenoe of Jamaat-e-rslami, Manlana Mandudi ^ain 
warned against tho dangers of this moye. The publio opinion 





Wkite Paptr o» the Prablem of Blecloratee 396 

was 80 Tebemeiit agsinst thiB moTe that the framers of tbe 
Constitution had to <iefer final deoision on this issue. A pro- 
Tision was made in the Constitution that the system of eleotro- 
rste will be deoided by National Assemblies. The Weat Pakistsn 
Assemblo Toted in faTOur of separate eleotorates and the Tote 
was almost unanimous, only 10 persons dissenting in a House 
of 310. The East Pakistan Aseembly is alleged to hsTe decided 
in faTOur of joint eleotoratea. Bnt this deoision (if at ali 
taken) was made with a Tery small margin and that too with 
support of about 60 Hindue Totes, against the wishes of s large 
majority of the Muslims membera of the Assembly, and worse 
of all, in a House whioh was in a state of utter chaos beoause 
ofooeroion.intimidation, and 6Ten manual interfetenoe from 
the galleries Alled with Hindus and gooniaa of the ruUng 
oIiqae. 

Then a week later when the matter oame b6fore the 
National Assembly it erolTed a most dangerons and nonsen- 
sible forfflula. It adopted Joint Electorates for Bast Pakistan 
snd Separate Eleotorates fot West Pakistan. This was done 
at a time when praotioally the whole of the oountry wae de- 
manding separate eleotorates. Seotion 144 wsi olamped on 
Daooa to stop the people from TOioing tbeir Tiews and goondai 
nnleashed upon them to giTe them some lessons in law and, 
order. The Republtoau Party whioh only a oouple of dayn 
earlier had most unequiToo»lly assured to stand by its own and 
the nation’8 unanimous deoision in faTour of separate eleotor- 
ates, oTernight took a somersaolt under pressure from the 
President and the West Pakistan GoTsrnor who had flown to 

Daooa. It colluded with people bent upon undoing Pakistan 

and its basio ideology simply to retsin power and Toted f6r the 

said loolish formula. ETerybody knows how eTen the open 

enemies of Pakistan laughed st this snd questioned the ]'usti- 

fication for Pakistan thereafter. And Snally in April 1957 the 

Bepublioan-Awami Ministry, disregarding all the pnblio 
demsnds, amended the electorate formula and imposed joint 
eleotorates OTer the antire oonntry. All this was done to 
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appMBO the Hiodu memben aod thereby keep themselyes in 
power. This was the shamefal way—ont aod oat despotic—in 
which the system of joint electorate wae thruat apon the 
country. Last of all, in Ootober 1967 when after the faU of 
the Suhrawardy Ministry, the hope of the re-adoption of 
separate electorates dawned. all the Tested intereats again 
eonepiredlo sabotage the moTe, and once again with the 
treaohery of Republioan Party, thia oonatructivo attempt was 
defeated, and the system of joint eleotorate remained tied to 
oar neoks. 

5. People hare condemoed thia tyrannical and Hindu- 
inspired moye of the power-thtrsty politioians. They hare oriti- 
oised it in unambiguoua terma. They haTe agitated against it 
in all the accepted democratio ways. They hare used all 
Tehiolea of democratio ejtpceseion to Toice their disapproTal of 
it. Their opposition to it haa beeo so thorough and so OTer- 
whelmiog that the so-oalled Faot Fioding Committee ef tbe 
Bepublioan Party did not dare to publish its report. But, all 
this has not been able to moTe tbe unscrupulous politioians 
wbo rule the country through intrigues and allianoe and pay 
not the least heed to the will of the people. 

0. The imposition of the joint eleotorates is the most 
dangerouB oonspiraoy that has been perpetrated upon the 
people of Pakistan. Thie ia generating Tery grare oonse^uences 
for Pakistan and is loaded with more espIosiTa dangers for the 
future. The faot is that eTon a oursory appraisal of these 
dangers is suSoient to staggor a real patriot. The joint electro- 
ate is not only a negation of tbe two-nation thoory—the Tery 
raiaan d'etre of Pakistan—it is also a gross and dagrant Tio- 
lation of the principles of Islam, and is in clear oonAiot with 
the tenets and the basio scbeme of the Constitution of the 
oountry. Nay, it is bonnd to endanger the Tery eiistenoe of 
Pakistan. 

These are the oonsequencee which must flow from it : 

(a) It will weaken the Islamic oonsciousness of the 
Millat and will inject alien ideas into the minds 
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ot «16 oommg gonoretiom. Weokeniiig ot tho 
I.kmio teeling. »111 .ntom.tio.lly lO.nlt m 
W6.keni0g ot the bond. ot intogr.tion ot Pidii.l.n. 
P.ki.t.n oon.i.t. ot .0 mmiy othoiwi.e heteto. 
oeneon. element—.hich h.« heen nnited into . 
Lm nnit only by 1.1.». Anylhing th.t »e.ken. 
thrtTe, i. bonnd mit .. . toroe ot di.inle. 
grntion. Thi. ide. ot jolnt eleotoi.to. i. ba»i 
on tho theoty ot tettitoti.1 n.tion.li.m .nd not 
on lal.m. 

(M Joint ,lootot.te i..« . m.ttet ottat, the iit.t .tep 
i.the.ohe«eotit.pmmot.t.. They «• 

tho a.me. ot Beng.li n.tion.h.m. And thoy h.ve 
™nTO th.n .ntBoioot indio.tion. th.t thoil 

m.l .im. .to .eoulMi.m .nd .oeemion. Th. inbi- 

l.noo whioh ».. domon.tt.ted by th. Bindu lemiet. 
,nd the Hindn pto» otBh.t.t on the impo.ition ot 

iointeleoto..t...odtli.t.lioit.tlon. whieh ^e 

othet th.n tho Bh«tl Ptime Mini.tet erpte..ed on 
the to.m.tion ot Noon Mlni.tty ... fitm indio.to.. 
otthotutoio. Tho joint elootot.te is tho dooi 
thtongh whloh the d.m.nd fot Unitmi B,ng.l 

».nt, to entet. They h.Te eteotod the doot imd 

„e no» ie.lon.ly gn«ding it. Money, indnenoe, 
ptmiente, etetythingi. being l.ti.hly n»d m keep- 
Lthedootintmit. Thi. i. the gte.t..t ot«k 
thlt h.. oeentted in ont d.tbnoe »Ml-th. next 

etep »m be tho dmnolition ot thi. ».11. 

(0) The te.«.n »hy Hidne, Commnni.t. .nd the ve.W 
' intoteet, Me eo eeget to tet.in joint oleetoi.te. 
beoome. oty.t.l-ol«.t »hen,,one .tudle. the influ. 
eoo0 they ere going to oemmand oTer tbe eleotion» 
under.. tbis eyatem. Stetiatioe ebow that Hindue 
and tbe MuBlim politioiani of their ohoioe will gain 
oontrol OTer the politioal life of Bait Pakistan and, 
through it, »ill beoome . deei,ite Hmtot in the 



in order to euabl» thaiuBelTes to wield real autho< 
rity iu the politioal life of the oountrj'. Their new 
strateg; ia to preTail orer Pakistan tbrough this 
subterfuge. And the Communists are working hand 
in glore with them, for they also see into a snre 
obanoe for inAlttaUng into the poUtioal life of 
Pakistan. 

The faota are as followe : 

The East Pakistan ProTinoial Assembly will haTe 300 
general and 10 women seats. An analyais of the position of 
Hindus in di^erent Constitoenoies shows that ; 

In fourteen oonstituenoies Hindn Totes are in majority and 
here they aro bound to get representatiTes of their own ohoioe 
«Isoted. These oonstitnenoies are: 

1. Khnlna Sadar Sonth East. 

2. Khulaa Sadar Sonth. 

3. Satkhira East. 

4. Bagerhat South. 

6. Dinajpur Sadar North. 

6. Gopalganj South West. 

7. Gopalganj East. 

8. Piroojpur North West. 

9. Gopalganj Weet. 

10. Thakurgaon Central. 

11. Ohibtagong Hill Traots North. 

12. Chittagong Hill Traots South. 

13. Madaripur South West. 

14. South Sylhet South West. 

In thirty.are oonstituoncies the non-Muelim population 
Taries from 36% to 49.19%. As suoh, they, withont tbe support 
of any Muslim Totes, oan get their oandidates eleoted beoause 
(i) very few Muslim women Toto whiJc most of Hindu 
women oaet their Totas ; 
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(ii) Hindu vote. wiH bo oon.olid.ted whil. Mu.lim uotes 

(iii) ruaTMmTOtm.donotn.othoirTote.u-hil.Hindu. 
mo nolitio^iy mnoh .du.oood, .nd , , „ 

(i„) tho«fflonltie.of.o«muni»tion .ndtr.n.port.ro .Im 

. di.mlTiint.g. to tho M..lim uoto™- 
ThoM oon.titnonoi»i .re » tollow. : p„utMg, »1 

non-Mnslim 

Name o/ rte Oo»a<W«eno«e p^^Uon 


1. Gopalganj North 

2. Jeasore Sadar South Eaat 

3. Bagerhat Central 

4. Dinajpur Sadar Weet 
6, Habibgani North Weet 

6. Bagerhat North 

7. Khulua Sadat South W^t 

8. Satkhira Weat 

0. Satkhira Sadar North 

10. Khulna Sadar North 

11. Thakurgaon South 

12. Bagerhat Eaat 

13. Bakerganj Sadar Norlh Weet 

14. Piroojpur North Baat 

15. Narail South Eaat 

16. Chittagong Sadar Ceneral Nortb Eaat 

17. Daooa Sadar Central South Weat 

18. Satkhira North Eaat 

19. Sunamganj South Weat 

20. Habibganj Sonth 

21. Habibganj South Weat 

22. Munahigani North Weet 

23. Bangpur Sadar North 

24. Goalondo South 

25. Netrokona North 

20. Sunamganj North Weat 


... 49.19 
... 47.6 
... 49.0 
... 49.0 
... 38.0 
... 46.0 
... 46.5 
... 44.5 
... 41.0 
... 47.0 
... 42.3 
... 41.0 
... 47.0 
... 40.0 
... 40.3 
... 42.0 
... 40.5 
... 43.0 

... 38.9 

... 37.3 
... 39.0 
... 37.5 
... 37.06 
... 38.0 
... 36.0 
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Percentage of 



Name of the ConetUuende* 

non~Mu$lim 

Population 

27. 

Maguiah North 

... 40.0 

28. 

Narail Central 

... 49.0 

29. 

South Sylhet East 

... 48.0 

30. 

South Sylhet South 

... 47.0 

31. 

South Sylhet North BMt 

... 40.6 

32. 

South Sylhet North Weet 

... 40.0 

33. 

Khulna Sadar North Eiaat 

... 40.0 

34. 

Bakerganj Sadar Weet 

... 39.0 

36. 

Brahtnanbaiia East 

... 36.3 

Id e 

ighty-nine oonatituenoiee Hindua have a 

oonsolidated 

vote of 20% to 36.46% and oaloolationa show that thoy oan win 

the eleutions with the sapport of rery few Muslim 

rotea. In the 

oonstitueaoies they are the deciding faotor and need froin .06 to 

12.1% otber rotes to aweep the pollt. Theee oonstitueneies are 

ae followa : 

Peruntage of 


Name of th« ConetituencHe 

non.Mu»\im 

PopuUUion 

1. 

Netrokona South Eaat 

... 35.43 

2. 

Nilphamari North 

... 36-43 

3. 

Baiahahi Sadar Weet 

... 36.37 

4. 

Feni North 

... 36.37 

6. 

Piroojpnr Weat 

... 36.0 

6. 

Chittagong Sadar Eaat 

... 34.56 

7. 

Chittagong Sadar Centra) Sontb Eaat 

... 34 56 

8. 

Bakerganj Sadar Central Weet 

... 34.66 

9. 

Paridpur Sadar Weat 

... 34.66 

10. 

Nilphamari West 

... 34.0 

11. 

Brahmanbaria North 

... 34.0 

12. 

Manikganj Weet 

... 33.43 

13. 

Thaknrgaon Weet 

... 33.33 

14. 

Habibganj North 

... 33.0 

16. 

Magurab South 

... 32.10 
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Nam of the ContMutncU» 


Ptrcentag* o/ 
non.liualim 
PopMlation 


16. Br*hmanb*ri* Sonth Ba«t 

17. Kiahorganj Nortb Bait 

18. MymonBingb Sadat North 

19. Satkhira North Woat 

20. Chittagong Sadar Contral 

21. Dinajpur Sadat Contral 

22. Dinajpnr Sadar South 

28. Hahibgaoj W««t 

24. Sunamgan) North 

26. Daooa Sadar Weat 

26. Daooa Sadar Contral North 

27. Narayanganj Woot 

28. Nougaon North 

29. Nongaon Ceotral 

30. Netrokoo* North Baat 

31. Bangpur Sadar North Baat 

82. NandlBaat 

33. Jhinaidah North 

34. Kurigram North Weat 

86. Chittagong Sadat Central South 
86. Tangail South Baat 

37. Baridpnr Sadar.North 

38. Manikganj Eaat 

89. Kiehorganj South Baat 

40. Bogr* North Weat 

41. Chittagong Sadar North Weat 

42. Daoo* Sadar North Weat 

43. Nilphamari Eaat 

44. Madaripnr Sonth 
46. Manikganj Central 
46. Daoea Sadar South 

. 47. Sunamganj South 

Bagerbat Sonth East 


... 32.11 
... 31.84 
... 31.84 
... 31.04 
... 31.04 
... 30U>0 
... 30.06 
... 30.06 
... 29.96 
... 29.0 
... 29.0 


... 29.0 
... 29.0 
... 29.0 
... 28.03 
... 28.3 
... 27.76 
... 27.64 
... 27.54 
... 27.64 
... 27.29 
... 27.29 
... 27.29 
... 27.17 
... 27.18 
... 27.16 
... 26.67 
... 26.0 


... 26.0 
... 26.0 
... 25.2 
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Nam» o/ th* Ooiutiitiĕneiĕ* non^MtuKm 

PopnlaHon 

49. 

JoMore 8«d«r Sooth 

... 26.2 

60. 

North Sjlhet North Weai 

... 26.2 

51. 

Th«karg«oo Korth 

... 24.62 

62. 

Jhinoididi Oentr«l 

... 24J(2 

63. 

K«tor« Korth 

... 24J» 

64. 

Koogeon Korth Weet 

... 24.62 

66. 

BT«hm«nb«ri« Oentrel Weot 

... 23.8 

66. 

OoAlondo Korth We«t 

... 23.6 

67. 

T«ng«il Oentr«l 

... 28.6 

68. 

Jeoiore S«d«r Ceatr«i 

... 28.6 

69. 

Brehmenberl* Centr«l 

... 28.16 

60. 

Korth Sylhet Korth £»Bt 

... 23.16 

61. 

Korth 8;lhet Korth 

... 23.16 

62. 

Br«hffl«nb«ri« Weet 

... 22.77 

63. 

F«ridpar S«dar Korth Beat 

... 22.77 

64. 

T«ng«il Sontb 

... 22.73 

66. 

Ketrokon» E«Bt 

... 22.69 

66. 

K«r« 7 «ngsDj Sonth 

... 22.69 

87. 

Ohlttsgong S«d«r Centrsl Korth Weet 

... 22.66 

68. 

Tippere S«d«r Korth 

... 22.66 

69. 

T«og«il C«ntr«l Eset 

... 22.23 

70. 

D«oe« S«d«r South Weat 

... 22.02 

71. 

lC«nikg«nj Korth 

... 21.92 

72. 

Tipper» S«dar Eaet 

... 21.9 

78. 

Buigpar S«d»r Ceotr*] 

... 21.86 

74. 

Sir«jg«nj Korth Weet 

... 21.86 

75. 

J«m«lpur Korth £«>t 

... 21.85 

76. 

Chittsgong S«d«r Ceotrsl South Weet 

... 21.66 

77. 

B«rkerg«nj Ssdsr Centr»! 

... 21.66 

78. 

F«ridpur Sad«r South Baat 

... 21.68 

79. 

Kav«bganj North 

... 21.7 

80. 

Rajehahi Sadar Sontii 

... 21.43 

81. 

Eiahorganj Oentral South 

... 21.0 



... 81.0 


... 20.S 
... 20.0 
... 20.0 


WhiU Paptr M tke ProbUm «/ mtdonOu '* 

' pemntage of 

lfam of the Ooneti*vtion 

PopuUUion 

88. Notth Sylhat South 
88. cSttagong 8*d»r Notth Ewt 
84. Pkhn» S«dar Sonth Eact 
86. ChittagongSadar 

86. Enridpnr Sadar EMt 

87. Paridpnr Sadar Sonth 

^S. Jhinaidah Sonth 
89 'Dinajpnr Sadar Sonth Ewt • 

la tonr womon ooii.tltn«iol« oon-MnJlm TOlo. mngo from 
U% to !9.7%. AU tln». fon, ».f. .m Hindn «.r..hot.^Thm 

o.d.rth.ioi.t.l«,lo,.t..y.tom,Hindo..r. mr. to g ot Ui 
M.t. oithor lor thomBilTO. or tor thoir mimli».. whll. nnder 

Mp„.t. .l»,tor.t..lh.yw«wh.Tl.g70.»t.o.l,. Inothm 

»,Litn«i0i.. .Im th.lr oon«>Ud.t.d toIm m.J P»y «‘om 
bftndM«« diTld«nd«. , „ j 

TKit oonclutittl^ tkotat ihat Bindut w%ll vi*id 
inlhtence in Matt PMttan polUiet and tkrough it upmth, Centre. 
What teould bt the eonttsuenoet of U; it not diffloult to imagtiu. 
Thit f«rth*r ehwe »Aai «ten ifone general eltetim te heU on 

a. toi. o/jof«l eloolo™».. « »o«« .«#,««< lo »<» 

Poiirto» /oro« «mpU opporl«»ilim 1» od7«i«i.l.r. Ood /orl,«i, o 
,llo«.ri»j Sioto lo 14. i«l.»rily o»d .«roiool o/ PoKslo». 

7 Now wh.t i. Iho w.y oot of thi. dongoron. impm» I 
All f.'oto-h«d f.ot.-4riT. n. to th. oom,lo.io» th.t th. imno 
of oleotor.t.. .honld h. an.Uy d«,id.d «»ording to th. will of 
tho poopl. holoto tho ar.t g.n.r.I olwUon. «r. hold. And thi. 
o«i ho don. if l4e,iM«« « r«/«riTd lo 14. peopi. /or deci«io». 
H«noe onr demand li f«* • 

Belormidum Ulonld h« imm«li.tely hold, howinM this li tho 
only woy to «iIto thi. iwno p»o.folly Md .mio«hly mid with- 
ont dol.y-for doloy will giT. npp.rh.nd to thoso olommit. 
wllo.o oontinnonoo in powor m.y endimjor tho rery oiietonoo of 
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(b« eoontry. 

BeferMidam ii (h« 011I7 w*y to deold« the iuae demeereti* 
oelly. People h»Te beea Terj oanningly deprlTed of (heir besio 
politioei righta. Deoiiiona ere being oontinaoaolj mede hj the 
mling eoterie in e diotetoriet wej end (he roioe ^ the people 
ie not being giTen the ieeat importenee. Beferendnm meena 
referenoe of en iaaue to the people, e Pertial demoBStnitioa of 
tbelr WTereigo right. t( wilt atrengthen demooreoy in the oona* 
try end will aonnd the deethiknell of the enti-demooretie foroee 
wbo ere bregging eboat reTolntionery eouneila end the like. 

Aa e metter of fao(, reierendnm ia the only wey ont, 

It will not deley the generel eleotiona. rether i( will enaure 
tb^r eerly ooearrenoe. If the pablio preasnre end pnblio oenaare 
exer( themaelTea faUy, no power on eertb oen deley the eleo- 
(iona. The referendum wiU eatebliah the anpiemeey of the 
people end atrengthen their foree, power end preuure. In the 
faoe of their eroaaed interwt end nnited foroe, (bere ia no 
qaM(lon of deley in «leotiona. 

Liata ahoald b« prepered oomajunity-wiw ao thet they oen 
e^neUyaerTe nnder both oyatems. DeUmitetion will h«Te to 
be done aimulteaeonaly 00 joint end aeperete beaia. Thia mey 
- enteil e little more eipenditure bnt it io of no aigniAoenoe in 
the feoe of the importanoe ot the ^oblem. With (be help of more 
ataff all errengemeota oen be mede without oeaaing eny deley. 

Aoeording to the aohednle of the Bleotiono Commiuion ell 
tbia work wonld be Aniohed by June 1968. On the new erren- 
gemeot the aeme aohednle oen b« atriotly meinteined. Ileferen- 
dnm abould be held in Ootober 1968. Ita reeult oen be oompiled 
witbin e fortnight. Preperetiona for generel eleotiona ahonld 
continne nnebeted. And the generel eleotiona oen be held with- 
in two or et the moat three montha of the referendum dete. 
Thia ia how we oen oome ont of thia dengerona eitnetion withont 
deleying the generel elecrtiona. 



Appendix VI 


ABDL A‘LA MADDDDI 

A BIOOllAPHICAL 8KBTCH 


8AYYID ABUL A‘LA MAUDDDI ia one of the greetest think. 
ere end iooial reCormer» of the world of lalam. He waa bom in 
Aorangabad (Hyderabad. Deooan, India) on 2Sth Septomber, 
1908 «id itarted hia publio life m a Jonmalist in 1920. At the 
age of •eTonteen, he beoame the editor of daily Taj. Jabalpur 
and later on edited the Al Jamiat. Delhi-one of the moat 
inAuential and popular Mnillm new.papera of India of the 
niheteen.twentiei. In 1929, when he wa. 26 year. old, he pnb- 
lirted hi. .oholarly and monomental work AI-JiAoJ 
(Holy War in I.lam). Thi. book ia nnpreoedented in the 
literature and the eqnal of it oannot be found eyen in Arabio. 

Mandudi, later on, .hifted ttom Delhi to Hyderabad 
(Deooan) and In 1931 .tarted Tarjuman al-Qur'an, a monthlj 
joumal dedicated to the oau.o of I.lamio RenaiManoe. Thi. 
journal ha. played the pioneer'. role in .tirring the new awaken. 
ing among the eduoated «lite of Mn8lim India and an Indian 
historian rightly deolaree that no fntnre hi.torian of tho Mnalim 
India oan ignore the part played by tbi. Jonrnal. 

It wa. in 1937 that Dr. Mnhammad Iqbal wrote to Maulana 
Mandndi to Bhift to Punjab and oo-operate with him in the 
gigantio researoh work of the reooD.trootion and the oodidoation 
of Islamio Juri.prudenco. Thi. correBpondenoe waa lollowod by 
two meeting. between tbeee luminarieB of Islam. Pinally it was 
deoided that Manlana Maududi .honld .hilt to Punjab and 
direot an institution of Islamlc reBearoh—Dor ahhlam. Maulana 
Maududi left Hyderabad and settled in Punjab in Maroh 1938. 
'*Bat ala. 1», in the words of Mandudi himBelf. "he (Iqbal) wa. 
m tbe last days pf hjs jife, The rery next montb be breathpd 
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hia lut «nd I vu l«ft alona for tho apbill tuk ve hnd deelded 

to nndertidce Jointly*'. 

At Lehore Menlene Hendadi eUo vorked for neerly tvo 
yean u the Desn of the Paeolty of Theology, Islamia College, 
Lahore. In 1941 he organised the Benaissanoe Horement— 
Jamaat-e-lslami—and vas eleoted its ehief. After Partition 
he lannehed the morement of Islamie Gonstitntion and the 
Islamio way of Iife and vaa anuted on 4th Ootober, 1948. After 
20 months of imprisonment he vu released in Hay, 1950. Again 
in 1963 he vae senteneed to death for vritiDg a pamphlet vhioh 
itself vu nerer prosoribed. This sentence vu eommuted to life 
imprisonment, vhloh meant riieroas imprisonment for fonrteen 
years and vu released on 28th April 1955 under a. deeision of 
Sopreme Conrt. Again on 6th Janoary 1964, he'vaa arrested for 
the third time, vhen Jamut-e-UIami, Pakistan vu banned 
under Ayob Begime. He wu relused by Pnnjab High Conrt on 
9th Ootober 1964. 

Ponrth time, he was arrwted on 29tb Jannary 1967 for 
opposing Ayub Khan*s regime fer oelebrating Sid-nl-Fltr one 
day before the moon sightlng. In oonse^nenoe of a vrit petition 
the Goremment releaud Haulaoa Haudodi after 2^ months 
detention on 16th March 1967. 

Haulana Uandudi started writing his Tafhim al-Qur’an 
(Tovards Understanding the Qnr'aD—Translation and Com- 
mentary on tbe Qur’an} io Pebmary 1942. This is the moat 
rerolntionary and epooh.making book of our age. It has been 
oompleted in sii Tolumu after 30 years 4 months on 7th Jnne 
1972. 

Handudi is a prolido vriter and is tbe antbor of nearly 
sizty vorka on Islam. His approaob is soieutiSo and logical. His 
▼Mt kttovledge of Islam and of modern thought has giren him 
the uniqne qnality of presenting lalsm in the most systematio 
vay haring a speoial appeal for the ednoated people. He fau 
giren a iTery realistio interpretation of Islam and inspired the 
Mnslim j/outh to translate tbe Islamio vay of life into prsotioe. 
He is a great thinker and man of action. la short, he is a 
'praotiosl idealist'.—EP1TQI(. 




